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The Court below has no right to Sllow an amendment to a declaration in 


adding a count on the demise of a ho died.since the commentvement of the ac+ a 


tion—although he was alive at the e demise in the proposed count. 
(The case of Adderton v. Melchor, 9 Ire. 349, cited and approved. ) 


s 


Tuis was an action of EJECTMENT, brought originally in the — we ; 


County Court of Brunswick County, on the sole demise off 


Daniel Skipper, and carried by appeal to the Superior Court, yet | : 


On the trial, on the last Spring Circuit, bis Honor Judge Dick 
presiding, the counsel for the lessor of intiff moved to be ~ 
allowed to amend the declaration, by adding a demise in the 
name of Niram Skipper, who, it was admitted, died pending the 
action, and before the term of the Court, but who was alive at _ 
the time of bringing the suit, and at the'date of the demise. The 
defendant’s counsel resisted the amendment, but th e being 
allowed by his Honor, the —_— — to e@ppreme 
Court. . 


D. Reid and Troy, for the defendant, relied on Adderton v. 
Melchor, 9 Ire. 349, Long v. Orrell, 13 Ire. 123, Taylor v. 
Taylor, 3 Marsh. (Ky.) Rep. 19. 

Strange, contra 

13 
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Je to layemises in several of the counts, from 
ied" before the commencement of the action, though 
Mmeiidrantecedently thereto. The Court would 
! fet His Honor, Judge Pearson, after giv- 
ing a succinct account of the present form of an action of eject- 
ment, says, that the ‘tenant in possession, when he applies to be 
made a defendant, is obliged to enter into the common rule, and 
confess lease, entry and ouster, but he is not obliged to confess 
any thing that prejudices his rights. But to require him to con- 
fess that a lease had been made by a dead man, would be unrea- 
‘sonable. In the case we are considering, an attempt is made to 
ola a demise in the name of a man confessedly then dead. 'There 
One count now in the declaration, and the*demise in that is 
fom Daniel Skipper, the lessor of the plaintiff. Afier the 
msentrule was entered into, a motion was made in the Court 
toadd a count laying the demise from Niram Skipper, who 
__. Wivas then dead—having died since the commencement of the ac- 
© tio fion, though alive at the date of the demise in the proposed count. 
His Honor, the presiding Judge, itted the amendment to be 
made. In this there was error. The action of ejectment, througt® 
* out its structure, is a fiction, but a fiction of law which is not to 
bir e used to the injury of any one. Where the tenant in posses- 

















‘@ mit that the lease set forth in the declaration was duly and pro- 
“3 berly made, which udes every thing necessary to render the 
Reieetion valid—as that a power of attorney was properly made 

*_~ to authorise the filing of it. All this is proper and in keeping 
~ with the nature of the suit. ‘The modem action was invented to 

~ avoid the delay and expense of an entry upon the land in dispute 
by the imant, and there actually sealing a lease ; and the 
fiction, pposes such to be the fact, Coming in, as the ten- 
ant the consent of the Court, in, the place of the casual 
ejector, he has no right to complain that he is compelled to con- 
fess that which is éonfessedly but a fiction. But here he is re- 
quired to go a step further—not only that the demise was made 
' ‘by a dead man, but that the dead man has executed a power of at- 

- *torney to authorize the filing of the count. This is extending the 





















the case of Adderton v. Melchor,9 Ire. 849, 


sion comes and asks to be made defendant, he is compelled to ad- 

















































fiction beyond all precedent, and agviolation of 
on which the action was originally dope aa | 


persede the necessity of an actual entry, z me 
the lessor. We feel no disposition, if we he ? Wer, to 
tend it further. We cannot so extend it as to suppose hi atadead = 


man could make an entry and lease, and execute a power of at- 
torney authorizing the bringing of the action, which would in 
fact be the case here, as every count is a separate declaration, up- 
on a separate and distinct title, and the consent rule is supposed 
to be,entered into as to each count. ‘The attempt in Adderton’s , 
case and in this is a very ingenious one, but not supported by any e 
authority, and is, we think, contrary to principle. We 
therefore, sanction it. It is no answer to the objection, 
the proposed count, the demise is laid at a time when Ni “a 
per was alive. This does not remove the difficulty. nai, Bi 
on the Court to add another fiction to the action. «tighs aad 4 

In the interlocutory order of the Court below there ¥ 
This opinion will be certified to the Superior Court of Brunswick.’ 9% 
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gp Per Curzam. | Judgment reversed. “hae 








STATE vs. JOSEPH K. GROVES. 


Under an indictment for stealing and carrying away a slave, (Rev. Stat. ch. 34, see. 10,) 
the venue must be laid, and the prisoner tried, in the County where the original felo. ey 
nious caption took place. a 8a 


THE prisoner was indicted under the 10th section.ef 34th chap- 
ter of the Rev. Statutes, for the offence of stealing and carrying 
away a woman slave, the property of one Blackw The in- 
dictment contained several counts, in which the felony was dif- 
ferently alleged to have been committed, astby stealing, violence, 
seduction, and done with the different intents mentioned in the . — * 
Act. * “<- 

The indictment was found in the county of Wayne, and there 
the venue was laid ; and the case having been removed to the 
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ison, was tried before his Honor Judge Dick, at 
553, of the Superior Court of Law for the latter 
Wise was as follows ! | 
. ~ Th fPwas first seen in possession of the slave alleg- [ 
» ed to. have"been taken, on the moming of Sunday, 11th of Jan- 
» .  uary, 1852, in the county of Wayne, and about twenty-five miles 
from’ the residence of prisoner in Duplin county—the said slave 
being in a covered one horse cart, muffled up in a blanket. The 
slave had been a run-away for about sixteen months from her 
master, who resided in the county of Sampson. 
It was contended fer the prisoner, that unless the original felo- 
s caption of the slave was proved to have taken place in the 
nty of Wayne, of which fact they insisted there was no evi- 
mice, there could pot be a conviction. That the offence charg-. 
ga felony created by statute—whether the stealing of a 
pve was grand larceny and might be so charged in an indict- + 
Ment at common law or not—in this case, the venue could only 
aid in the county where the original felonious caption took 
& lace : and his Honor was requestiifso to charge the jury. But 
> his Honor charged that whether the original felonious caption h 
> taken place in Wayne or not, if the jury believed the prisoner 
= had feloniously possessed himself of the slave in any county in 
. . the State, and afterwards had carried her into Wayne county, = — | 
y might convict. ) 
= «The jury returned a.verdict of guilty, and a rule for a new tri- 
» al having been discharged, and judgment pronounced against the 
»~ prisoner, he prayed and obtained an appeal to the Supreme Court. ‘ 
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; »,_ D. Reid, for the prisoner. 


“ 7 Aeereegiencral, for the State. | > 


Peaxrsoén, J. His Honor was of opinion that if the prisoner 

had “feloniously possessed himself’? of the slave in another : 

county, and had afterwards carried her into the county of Wayne, ) 

, he could be convicted in the latter county. 

vs: The Statute under which the prisoner is indicted has been fre- 3 4 
quently before this Court, and has been discussed at great length 

in reference to its construction in many particulars ; but this is the ’ 
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first time that a construction has been callé 
venue, or county in which the offender may be 
construction being settled in. so many particula 
question now presented, and renders its decision ; daratively 
Slavery, or a right of property in persons, as it exists in this 
State, was unknown in England, and consequently no rules had 

i been deduced from the principles of the common law for the pro- 
tection of that species of property ; and it was seen, at a very 
early day, that the rules applicable to other property would not .- 
afford adequate protection to the owners, of slaves: for as the # 
slave is an intelligent being and a moral agent, he can be taken 
from, or induced to leave his master, in many ways that 

not be made to bear upon other property. 








The law of larceny was found to be adequate for the pi a 
+ tion of ordinary goods and chattels ; but in the first ,aslave 
was more valuable, and in the second place, the ow ht ber a 





deprived of his slave, and it would be impossible to prove 
it was done by stealing, or by violence, or seduction, or in 
way. So the law of larceny was not an adequate protection, and_ 
the object of the Act of 1779 was to create a new species of of- 7 
fence, by making it a capital felony to deprive the owner of his Be % 
slave with a felonious intent, without reference to the means by ~— 7 
a which it was effected. Stealing, violence and seduction, are giv-.” . 4 
en as instances of the means whereby this new felony may b6s™) 
committed ; in other words, the Statute creates but one offence, 4 
. although it may be committed in many different ways; andone 
main purpose was to avoid the necessity of showing in what par- ~ ~~ 
' ticular manner the master was deprived of his property. Stafev. 
> Williams, 9 Ire. 145. es 
The general rule in regard to venue is, the prosecution must be 
in the gounty where the offence is committed. As an instance of 
y the strictness of this rule, if a blow be given in one county, and 
the man dies in another county, the offender cannot be prosecut- 
ed at common law in either eounty ; for the offence consists of : 
$ 3 two acts, and one being done in one county and one in the other, © «_ 
it was not committed in either. In regard to counties, this was 
’ ' remedied by an old statute, but it was not until a few years ago, 





* 
~] 






» 3 
Ey 

















‘mortal blow in this State, and dragged his 
ne into er State, where he died, could be 










indic State. 
It was.@stupborn rule of the common law, not only that a man 
should be tried by his peers, but that he should be tried by his 
























neighbors, viz., those who lived in the vicinage, or near the place 
where the siinee was alleged to have been committed. This 
rule has been gradually relaxed, and in our State, one charged 
with a criminal offence has the right of being tried by a jury of 
. in the county where the offence is committed ; al- 
Sid though they need not.be selected from the vicinage or neighbor. 
hood. o 
There are two exceptions to this rule : 1, where it is provided 
BF pie that the offender may be tried in a county other than 
in which the offence was committed, (many statutes 
nd make this provision) ; 2, where the offence is of a 
Ss nature, and may be committed as well in the second 
- county as in the first. Of this simple larceny furnishes an ex- 
ss pe ample. For the sake of punishingya thief, if he steals goods in 
_ one county, and carries them into another, he may be indicted in - 
. ~ the latter county, because he will not be a!lowed to take advan- 
~ tage of his own wrong ; and the law will consider the possession 
of the owner as continuing, when the goods came to the second 
‘~~ county ; and he, therefore, in contemplation of law, was taking 
" 2 well as conveying away the goods every step he made. This 
is the only instance of “a fiction’? on the criminal side of the 
 do@ket, and its adoption was ex necessitate to prevent thieves from 
_ being unwhipped of justice. 

In this case, it is assumed that the prisoner “had feloniously ~ 
possessed himself of the slave in another county ’’:—consequent- 
the offence was committed in that county, and the prisoner might, 
and ought, according to the rules of the common law, to have 
been there tried—unless the case here falls under an exception. 
3 It certainly does not fall under the first, because we have no 
_* _ statute on the subject ; and the question is narrowed down to the 
~~ single inquiry—does it fall under the second ? 

. If the effect of -the Act of 1779 is to create a new capital felo- 
" ” ny, unknown to the common law, without regard to its being done 
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by stealing, violence, seduction or other means, 

“ unnecessary for the jury to decide whether it be comimitt od by th 
one means or the other, it is clear the prosecution must b e in-the 
county where the felony is committed ; that is, the ¢ ve ly where 
the owner was feloniously deprived of ‘his property, or in the lan- 
guage of his Honor, ‘‘ where the prisoner feloniously possessed 
himself of the slave.’ In that county the deed was done; and 
it cannot, as in the case of simple larceny, be considered to have 
been done over again in another county. 

It is said, if the mode by which the felony was committed, was 
stealing, then, although the statute makes it capital, still the lar- 
cemy may, in contemplation of law, be considered as done in the- 
seéond county. Without deciding whether, if a statute makes 
the stealing of a particular species of property a capital felony, 
the rule in relation to simple larceny is still applicable, it is 
cient to say the statute under consideration puts the offer “ood 
done by stealing, on the same footing as when done by violente> ne a 
seduction or other means. Consequently, to make a distinction, eo 
founded on the particular mode by which the felony was effected, 
would defeat one main purpose of the statute, and make it ne-"  ~ 
cessary for the jury to determine in which particular way the slave — 
is taken. This, in most cases, it would be impossible_for the jury 
to do ; and if it be necessary for juries to do it, prisoners will be 
acquitted on the ground of a doubt, or the jury must make a >. 
guess. Therefore, no distinction, or separation by reason of the» y ~ 
means used, can be allowed, without defeating the object of the @  — 
statute—umnsettling the principles laid down in the cases of Wit og 
liams, Martin, Hardin, Haney and Jernigan—and losing the * ‘S 
headway gained towards the settlement of a very important and 
difficult subject of law in relation to this peculiar species of pro- 
perty. 

lf the offence, when committed by one of the means pointed 
out, cannot be prosecuted except in the county where the first 
caption is made, it follows that the prosecution must be in that 
county ; and so the question is narrowed down to this :—if a 
slave be taken and carried away by violence, with a felonious in- ie 
tent, must the prosecution be in the county where the violence is : 
used? or may it be in any county into which the slave is after- 
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| wa an. 1? Upon this question the authorities leave no room . 
or do abt 0 Argument. In Fulwood’s case, Cro. Jac. 482, 488,” 
: ed 1 Hale 660, these points were resolved in reference to 3 H. 
7, ch: 2; which makes it a capital felony to take by violence a 
female heiress, and marry or defile her :—I1st., if a woman be ta- 
ken forcibly in the county of Middlesex, and married in the 
county of Surry, the fact is indictable in neither county ; for the 
taking without the marriage, nor the marriage without the taking, 
not felony ; 2ndly, but although she be first taken in the 
county of Middlesex, if the force be continued in the county of 
Surry, and the jury so find the fact, it is indictable in the county 

of Surry. In that case, she was seized in the county of _ 

sex, her mouth gagged to prevent outcry, forced into a ca 

and thus taken into the county of Surry, and the jury find the 
aes was continued in that county. 

" “ylinthe case now before us, if the original taking was by vio- 
~ “Ienee, there is no finding that the violence was continued in the 
> ‘county of Wayne—indeed there was no evidence tending to show 
~ it. On the contrary, when seen in that county, the negro was 

riding in a covered wagon, very comfortably wrapped up in a 
’ blanket. 

-« Where clergy is ousted on circumstances of aggravation , such 
circymstances must all be proved to have happened within the 
-., county in which the offender is tried—otherwise, the fact of the 

larceny only being established in that county, he will be entitled 
to clergy ’’—2 Kast., 773: e. g., an indictment for robbery must 

in the county where the violence is used, although the offender 
may be tried in the county, into which he carries the goods, for 
simple larceny. So an indictment for stealing linen from the 
bleaching grounds, which is made a capital felony by statute, 
must be in the county where the goods are first taken. 

Without reversing former decisions, and putting the matter at 
large, we feel bound to decide that the prisoner could only be 
tried in the county where the first caption of the slave took place. 
It remains for the Legislature, if deemed expedient, to provide 
that the offender may be prosecuted in any county into which he 
carries the slave, as has been done by a statute in England, in 
case of rabbery and in case of stealing from the person on Rail- 
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State ». Williams et al, «9 z 2 
road « cars, or steamboats, or r tages, to avoid the nécomaty. of. p 0 . 4 
‘ing in which county the original taking was committed. i a ee 
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Per CurraM. . Judgment reversed, and cnt de novo 
awarded. 
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STATE vs. M. D. WILLIAMS ¢ al. 


in the rightful possession of the premises—as quasi tenants, occupying the same 
the consent of the owner. 

Hence, where A. had dower of land adjoining the land of B., and one of the lines of 
said dower land ran through a field, a part of which was the land of B., and which her 
husband, during his life, and she, after his death, with the consent of B., 
ed; and she had the fence on B’s part removed to her own land :—Heid 
cumstances were insufficient to support an indictment under the Act of 1846." pk - 

(The case of State v. Mason, 13 Ire. 341, cited and approved.) “s cia R 


of 1846, ch. 70, forbidding the removal of fences, &c., does not extend to per- 


TH1s was an indictment under the Act of 1846, ch. 70, for the 
removal of the fence of one Noah Thompson, tried before his 
Honor Judge Dick, at Spring Term, 1853, of Montgomery Su- 
perior Court of Law. ‘The following is the case sent up to this 
Court :— * 

“< The fence removed was on a tract of land formerly belong- >, ~ 
ing to one Atkins, adjoining the lands of one Green Smith, and “| ~ 
which was sold some years ago by the Clerk and Master in Equi- 
ty under the decree of said Court, on the petition of the heirs of 
said Atkins. At the sale, one Atkins, (one of the heirs at law,) “id 
became the purchaser. Before the payment of the purchase mo- e 
ney, or obtaining a deed from the Clerk and Master, he contract- 7 
ed to sell a portion of the land to the said Green Smith, whose 
land it adjoined, and received from him the price agreed on. At- 
kins, not being able to pay for the land, transferred his bid to one 
Mebane, and, by an order of the Court, he was substituted .as 
purchaser, for Atkins ; and it was agreed between Atkins, Smith 
and Mebane, that Mebane should take title for the whole of the 
land to himself, and convey to Smith the portion which Atkins 
had contracted to sellto him. Mebane accordingly took the title 
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the Glerk am and Master, but conveyed no part of it to 
veyed the whole tract to Thompson by a deed covering, + 
the satie—including the locus in quo. But Thompson never . 

had any;actual posession of the locus in quo, except by tak- ” * 
ing possession of the house on the tract, and cultivating other 
fields thereon, which were separated from the locus in quo by a 
piece of woods and an old field. Smith, in his lifetime, had 
cleared this field, which extended partly on his own original tract, 

and partly on the land he had contracted for with Atkins, and 
continued to cultivate it for seven or eight years, until his death, 
which took place in 1850, leaving several children and his widow, 
Olive Smith, him surviving ; and leaving a crop of corn growing 

on it at his death, which his widow and family took and housed. 

In the fall of 1850, Olive Smith sowed this field in wheat, and 





; 2 pee the same in the summer of 1851. And after the wheat 
Sy ses 3, /-Wag gathered, her own horses and those of her son-in-law, the 
es » defendant, who resided with her and managed her affairs, ran in 


the field, and continued to do so until the fence was removed. 

In February, 1851, the deed from Mebane to Thempson was 
made, and in the same spring dower was laid off to Mrs. Smith, 
of the lands of Green Smith, deceased ; and the same was on 
that part of the land adjoining Thompson’s, and the line was run 
through the said field—leaving one part of the field on the 


_ Thompson side, and the other part on the widow’s dower. 


In the fall of 1851, and whilst nothing was growing on the said 
field, the defendant Williams, with some others, by the order and 
direction of Mrs. Smith, removed that part of the fence which 
surrounded Thompson’s portion of the field, and carried it over the 
line to the Smith land—agreeing among themselves not to let 
Thompson know it. 

Upon these facts the jury, under the charge of his Honor, found 
the defendant guilty ; and judgment having been rendered on 
the verdict, the defendant appealed.”’ 


Kelly, for the defendant, relied on the cases of State v. Allen, 
13 Ire. 36, and State v. Mason, [b. 341. 
Attorney General, for the State. 
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State v. Williams et al. i 
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¥ ‘ ‘*s Noa T 
q "3 = age, C. J. The defendant is indicted under the Act of 


b. 


; 6, ‘ch. 70, (Ire. Dig. Manual 158,) for removing a fence. Je P 





ig admitted that if the fence in question was in the rightful pos- 
Segyresion of the defendant, or of those by whose directions he acted, - 
¢ ® he does not come within the provisions of the law. We hold 
that the field from which the fence was removed, was not, at that 
time, in the possession of Thompson, the prosecutor, but of Olive 
Smith, by whose directions it was removed. The tract of land 
upon which the fence stood belonged at one time to one Atkins, 
and adjoined the lands of Green Smith. It was, under a decree 
of the Court of Equity, sold, and one of the heirs purchased,’ 
He contracted to sell a portion of it, including the locus in quo, 
to Green Smith, and which adjoined the land of the latter, and 
received a portion of the purchase money ; but no conveyance 
was ever executed. Subsequently Atkins, the purchaser, aa 
7 ferred his bid to one Mebane, who agreed to make title to Smith, — 
but who sold the whole tract to the prosecutor, Thompson. ‘The is B x % ‘ 
latter never was in the actual possession of the part of the land ‘es 
from which thé fence was removed. Green Smith cleared a por- 
tion of the land which he had contracted for, including the field 
in question, and cultivated it several years, and at the time of his 
eath, in 1850, had a crop growing on it. After his death the 
‘widow, Olive Smith, had her dower land laid off to her—one of 
’ the lines running through this field. The fence around this field 
included a portion of land belongmg to Thompson. Mrs. Smith 
, gathered the crop growing on the land at the time of her hus- 
band’s death. In the fall of 1850, the widow sowed the whole 
field in wheat, which she reaped in the summer of 1851; and her 
stock ran in the field up to the time the fence was removed, 
which was in that fall. The defendant, under the authority of 
Mrs. Smith, removed the rails from that portion of the field which 
belonged to Thompson, to that portion belonging to her. Mrs. 
Olive Smith was in the rightful possession of the whole field ; 
for though she had no written or even express parol lease for that 
portion of it which belonged to Thompson, yet we must presume 
that it was with his consent she gathered the crop of 1851, and 
continued in the possession to the fall of that year. If she was 
net strictly a tenant, she was in possession lawfully. The Act of 
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State v. Revels. 














os 1846 was not intended to embrace acts of wilful wastil *] ° ” } - 
atit: if it had, it would have contajned apt words to 

‘them. State v. Mason, 13 Ire. 341. To subject a person to; 

of the Act of 1846, he must be guilty of trespass, whi 

Williams was not, acting as he did under Olive Smith, the right= gy » 
















ba ful od€upant or quasi tenant. 
. There was error in the opinion of the Judge below, and 
there must be a venire de novo. . 
Per Curiam. Judgment reversed, and venire de novo 
awarded. 
A 4 
' STATE vs. RAIFORD REVELS. 


Where the defendant had been indicted for stealing a sheep, charged to be the property 
of P. P., and acquitted at the trial on the ground that the owner e property was 
unknown ; and he was afterwards indicted for the same off the sheep being 
charged to be the property of some one to the jurors unknown :—Held that the plea 
of former acquittal was no bar to aconviction upon the latter indictment. 
The law raises no presumption, nor does the Court judicially know, that the Court Hou 
of acounty is five miles or more from the boundaries of such couaty. 
And where the defendant, on his arrest, said that he desired to be carried to the C 
House, which was within five miles from the place, and when so carried there, did not , 
object that it was not the proper Court House :—#Held that it was error in the Judge 
below to leave these circumstances to the jury upon the question of venue. He should 
" have instructed them that there was no evidence that the offence was committed in the 
“ee county as charged. 
' (The cases of State v. Birmingham, ante 120, and Cobb v. Fogleman, | Ire. 440, cited 
and approved. ) | 





Tue defendant was indicted and tried before his Honor Judge 
Dick, at Robeson, at Spring Term, 1853, for stealing a sheep. 
Pleas, former acquittal, not guilty. 

On the trial it appeared that the defendant had before been in- 
dicted for stealing a sheep, charged to be the property of one Pe- 
ter Prevatt, and on the trial had been acquitted, on the ground 
that the sheep was not the property of Peter Prevatt. ‘The pre- 
sent indictment charged that the sheep was the property of some 
one to the jurors unknown. It was admitted that the transactign 
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State v. Revels, ° 
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ame as the subject of the previous trial, except as to 




























, € oved to have been committed, if at all, within five miles of 
» @ Lumberton, and that, when arrested, the defendant desire to be 
carried to the Court House for examination ; and when brotght to 
Lumberton, did not object that that was not the proper Court 
{ House. The defendant’s counsel, among other things, insisted 
upon the plea of former acquittal, and that there was no proof 
that the offence was committed in the county of Robeson, and 
prayed his Honor so to instruct the jury. 

His Honor held that the plea of former acquittal would not 
avail the defendant, and charged the jury that the whole proof 
against the defendant was circumstantial, and if upon considera- 
tion of all the circumstances, they should be satisfied that he stole . 
9 the sheep, and stole it within the county of Robeson, they might.” 

convict him ; but if those circumstances left on their minds doubts, ~~ 

either as to the fact of stealing, or as to the taking in the county 

of Robeson, they ought to acquit. There was a verdict of guil- 

ty, and a rule for a new trial having been discharged, and judg- 
Gen rendered on the verdict, the defendant appealed to the Su- 


Ba; 


eme Court. 
- 


, D. Reid and Troy, for the defendant. 
Attorney General, for the State. 


& Bartte, J. The first objection, that the defendant had been 

formerly acquitted upon an indictment for the same offence, was 

| properly overruled, as we decided at last Term in the case of the 

State v,, Birmingham, ante 120. The report of that case had 

* not been published at the time of the trial in this, and the defend- 
ant’s counsel was not probably then aware of its existence. 

The second point made for the defendant ought to have been 
sustained. The case of Cobb v. Fogleman, 1 Ire. 440, is direct- 
ly in his favor ; and we both approve of its principle and feel 
bound by its authority. In that case,’a question arose whether 
the plaintiff knew of the unsoundness of a female slave at the 

time when he purchased her. To show that he did, the defend- 
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ae ant proved that about a month before the sale, ihe Painca™ en 
bought a negro man who was then, and had been during the@ . 
time the defendant owned her, the husband of the woman in , 
question ; that the plaintiff owned no other slave except a small” * 
boy ; that the plaintiff came twice to the house of the defendant # * 
to chaffer about the purchase of the woman, before she was taken 
away ; that messages were carried between him and the defend- 
ant by the negro man aforesaid on the subject of the trade, but 
their import was not shown ; that the plaintiff said the reason why 
he wished to purchase her, was that he owned the husband, and 
that his daughter did not like to wash for the negro man ; that on 
one of his visits to the house of the defendant, the plaintiff asked 
permission to have a conversation with the woman, and had a 
_.. short interview accordingly, thie defendant not being present.’’ 
". The Judge who presided at the trial charged that the above stated é 
© facts furnished no evidence of the plaintiff’s scienter ; which was 
“approved by this Court. Gaston, Judge, in delivering the opin- 
ion of the Court, said “‘ we hold that the Judge was warranted in 
instructing the jury, that if the defect in question#Mexisted at the 
time of the purchase, there was no evidence that the purchaser 
knew, or had been informed of this defect. It was indeed j 
ble that he might have acquired such information in his private 
conference with the negro woman, or from communications from 
her husband. But where the law does not presume the existence 
of a fact, there must be proof, direct or indirect, before the jury 
can rightfully find it ; and although the boundary between a de- 
fect of evidence, and evidence confessedly slight, be not easily* 
drawn in practice, yet it cannot be doubted that what raises a 
possibility or conjecture of a fact, never can amount to legal evi- 
dence of it.”’ , 

Applying the principle of this decision to the present case, the ad 
law certainly raises no. presumption that the Court House of a 
county is necessarily more than five miles from the boundaries of 
such county. We know, indeed, as individuals, that in several of 

the counties the fact is otherwise—as, among others, in New Han- 
over, Halifax and Pasquotank. The testimony, then, that the 
defendant stole the sheep within five miles of Lumberton, was no 
legal evidence, direct or indirect, that he stole it in Robeson coup- — 
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> ty. Wx it is said that the Court is bound to take notice of the 


boundaries of the county, and must, therefore, know judicially 
that Lumberton, the county seat, is not within five milesiof any 
part of such boundaries. Granting the premises, the conclusion 
is a clear non sequitur. 'There is no public law, of which we are 
aware, which declares how far the boundaries of Robeson coun- 
ty are from its Court House ; and unless there be such law, we 
certainly are not bound to know the fact and give it in charge to 
the jury. Against such a position, Deybell’s case, 4 Barn. & Ald. 
Rep. 243, (6 Eng. Com. L. Rep. 413,) is a direct authority. 
The other fact relied upon, that when the defendant was arrested, 
he desired to be carried to the Court House for examination, and 
when carried to Lumberton did not object to that as being the 
proper Court House, adds but litile, if anything, to the testimony. 
It is not stated where the defendant was arrested, and the circum- 


stances stated raise only a possibility or conjecture of the fact . pol 


av 


sought to be proved, which is not sufficient to establish it legally 


as a fact. The case manifestly admitted of clear and positive 2 


testimony ; and we doubt not that the able Solicitor, who prose- 
cutes for the State in the circuit where the trial took place, would 
have given it, had he not overlooked it in the hurry of the trial— 
®an oversight which will sometimes happen to the most vigilant, 
under similar exigencies. 
The judgment must be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed, and venire de novo 
ordered. 








ALLEN McLEAN vs. PENELOPE McDANIEL. 


The parties to an issue joined upon an interplea in attachment, (under the Act of Assem- 
bly, ch. 6, sec. 7, Rev Statutes,) have each the same right of appeal (under Sec. 14;) 
to the Superior Court, as in actions commenced in the ordinary way. 


Tus was originally a suit by ATTACHMENT, at the instance of 
the plaintiff against Bluford McDaniel ; and the attachment hav- 
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according to the Act of Assembly, gave judgment dismissing the 
= ; from which judgment the plaintiff prayed for and ob- 


pe oe 


ee 
. . - * 



































“= 204 IN THE SUPREME COURT. 





McLean v. McDaniel. . 





ing been levied on a negro slave, and returned to the Court of 
Pleas and quarter Sessions of Bladen county, the defendant Pe- 
nelope _ McDaniel interpleaded, claiming the said slave as hers.’ 
An issue was accordingly made up and submitted to the jury, 
who found that the said slave was the property of the defendant, 
and judgment was rendered accordingly ; from which finding and 
judgment the plaintiff prayed an appeal to the Superior Court, 
which was allowed. 

On the trial, before his Honor Judge Dick, at Spring Term, 
1853, of Bladen Superior Court, the defendant, by her counsel, 
moved to dismiss the said appeal ; and his Honor being of opin- 
ion that the finding of the jury in the County Court was final, 


an appeal to the Supreme Court. 


7 
= for the plaintiff. 


D. Reid §& Banks, for the defendant. 


Pearson, J. When property is attached under a proceeding 
against an absent debtor, and a third person lays claim to it, a 
summary mode of trying the right of property is provided by® 
statute, and it is enacted, ‘‘the verdict of the jury in such case 
shall be conclusive as to the parties then in Court, and the Court 
shall give judgment accordingly.’’ Rev. Stat. ch. 6, sec. 14. 

His Honor was of opinion that the effect of this enactment was 
to deprive both parties of the right of appeal. There is error. 
No reason can be suggested why the general right of appeal should 
be taken away in such cases ; and it is clear that the clause un- 
der consideration was introduced from abundance of caution, so 
as to leave no room for a doubt that this summary and collateral & : 
mode of trying the right of property, should have the same con- 7 ’ 
clusive effect as to the parties then in Court, as if the question 
had been presented upon an issue joined in an action commenced 
in the usual way. And it may have been introduced for the fur- 
ther purpose of declaring expressly that the effect of the judg- 
ment should be confined to the parties then in Court, and not be 
extended so as to include the absent debtor. As the Act directed 
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ed proper to say who were to be bound by it; but in doing so, 
there is not the slightest intimation of an intention to take away 
the right of appeal. 

The judgment must be reversed, and this opinion‘will be certi- 
fied. 


} Per Curiam. Judgment reversed. 


STATE rs. NOEL LOCKLEAR. 


The wearing or carrying about the person; or keeping in the house by a free negro any 

one of the articles prohibited by the Act of 1840, ch. 40, (as a rifle, musket, bowie- 
4 knife. &c.,) is a distinct offence, and should be so charged in the bill of indictment. : 
But where the indictment charged, in the same count, the carrying of a “‘ musket, rifle 


either at the trial, or upon a motion in arrest of judgment. 
(The case of State v. Haney, 2 Dev. & Bat. 402, cited and approved.) 


hibiting free persons of color from wearing or carrying arms about 
their persons. “The indictment charged that he carried about his 
person a rifle, a musket and a shot-gun ; and the proof was that 
he carried a shot-gun. 

Upon the trial, before his Honor Judge Dick, at Robeson, on 
the last Spring:circuit, it was insisted for the defendant that he 
could not be convicted unless he carried all the arms charged in 
the bill of indictment ; but his Honor being of opinion that he 
could be convicted upon proof that he carried either of them, so 


against the defendant, he appealed to the Supreme Court. 


Troy and D. Reid, for the defendant. 
Attorney General, for the State. 


BattLe, J. The Act of 1840, ch. 30, on which the defend- 
a * rey 
. ant was indicted, declares that “if any free negro, mulatto or free 
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a mode of proceeding unknown to the common law, it was deem- _. 


Tue defendant was indicted under the Act of Assembly pro- » 


3 charged the jury ; and upon a verdict and judgment accordingly 




























and shot-gun, proof of the unlawful carrying of either one of the articles, is sufficientto © 
justify a conviction ; and the objection to the indictment cannot be taken advantage of, 
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person of color shall wear, or carry about his or her person, or 
keep in his or her house any shot-gun, musket, rifle, pistol, sword, 
dagger or bowie-knife, unless he or she shall have obtained a li- 
cense therefor from the Court of Pleas and Quarter Session of his 
or her county, within one year next preceding the wearing, keep- 
ing or carrying thereof, he or she shall be guilty of a misdemeanor, 
and may be indicted therefor.’ We think it clear that the wear- 
ing, carrying about the person, or keeping in the house any of 
these prohibited articles is a distinct offence, and ought to be so 
charged in the bill of indictment, and proved on the trial. Wheth- 
er the charging of two or more of them in the same count is bad 
for duplicity, so that the defendant might have objected to it on 
special demurrer, or had it quashed on motion, it is unnecessary 
for us to decide in this case, as no such demurrer was put in, or 
motion made. We are of opinion that the objection came too 
late at the trial ; that proof of the unlawful wearing, carrying or 


‘keeping any one of the articles was sufficient to justify the con- 


viction of the defendant as to that one, and that it was unneces- 
sary to prove all, as charged. The objection is equally unavail- 
ing on a motion in arrest of judgment, or upon a writ of error. 
Arch. Crim. Pl. 55. State v. Haney, 2 Dev. & Bat. Rep. 402. 
The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 








ELIJAH FULLER vs. JOHN I. McMILLAN. 


Where a rule was obtained against the plaintiff in a suit at law (under the 86th sec., 
3ist ch. Rev. Stat.,) to produce on the trial a certain letter written by the plaintiff to 
the defendant, and alleged by the latter to have been returned to the plaintiff :— Held 
that the plaintiff’s affidavit stating that he had not seen the letter since he first seut 
it—that he had not knowingly destroyed it— and had made diligent search for it and 
could not find it—was a sufficient cause shown for its non-production, and for a dis- 
charge of the rule. 


Tis was an action of assumpsiT brought upon a promissory 
note ; and, as appears by the transcript of the record, the follow- 
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ing was the case, at Cumberland Superior Court of Law, on the 
last Spring Circuit, his Honor Judge Dick presiding. 

At Fall Term, 1852, the defendant filed his affidavit (under 
the 86th sec. of the 3lst ch. Rev. Stat.,) stating that a certain 
letter written to him by the plaintiff, and by him afterwards re- 
turned to the plaintiff or his clerk, was material and necessary to 
his defence to the action, as containing the terms of the contract 
declared on by the plaintiff ; and accordingly an order was made 
directing the plaintiff to produce upon the trial the said letter or 
a copy thereof, or show cause to the contrary. Afterwards, at 
the same term of the Court, the plaintiff filed his affidavit, in 
which he admitted that he wrote to the defendant the letter in 
question, but stated that to the best of his recollection he never 
saw it after it was mailed ; that he had made diligent search for 
it, intending himself to rely on its contents for the maintaining of 
his action, but that he could not find it, and that he had preserv- 
ed no copy of it ; and he then stated substantially his recollection 
of its contents. 

Upon consideration of the premises, his Honor was of opinion 
that the rule against the plaintiff should be made absolute, and 
accordingly entered judgment of nonsuit, from which the plain- 
tiff appealed to the Supreme Court. 


Strange for the plaintiff: As to what books and writings are 
required to be produced by the Act of Assembly, according to the 
ordinary proceedings in Chancery, see Adams Eg. 13 to 20). 
And at page 14, ‘the admission necessary to compel the produc- 
tion, is that the documents are in the defendant’s possession or 


power. See also pages 349, 350, and also note to Hoyer v. Sy- 
denham, McNaughten’s select cases, 7. He also referred to 


Daniel Ch. Pr. 1038, and especially at 2049, Hoyt v. Martin, 2 
Dev. & Bat. Eq. 379, Smith v. Thomas, 2 Ibid 126, Graham 
v. Hamilton, 3 Ire. 381, MeGibbony v. Mills, 13 Ire. 163, 
Branson v. Fentriss, tb. 165, Scarborough v. Tunnell, 6 Ire. 
Kq. 103. 

No counsel for the defendant in this Court. 


Battie, J. We are of opinion that his Honor erred in direct- 
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ing the judgment of nonsuit. The order under which the plain- 


~ tiff was required to produce upon the trial the letter in question, 


was founded upon the 86th section of the 31st chapter of the Re- 
vised Statutes. That section declares that Courts of law “shall 
have full power, in the trial of actions before them, on motion 
and due notice thereof being given, to require the parties to pro- 
duce books or writings in their possession or power, which con- 
tain evidence pertinent to the issue, in cases and under circum- 
stances where they might be compelled to produce the same by 
the ordinary rules of proceeding in Chancery ; and if a plaintiff 
shall fail to comply with such order to produce books or writings, 
or shall not satisfactorily account for such failure, it shall be law- 
ful for such Courts respectively, on motion, to give the like judg- 
ment for the defendant as in cases of nonsuit ; and if a defend- 


» ant shall fail to comply with such order to produce books or writ- 
_ “ings, or shall not satisfactorily account for such failure, it shall be 


lawful for such Courts respectively, on motion as aforesaid, to 


> give judgment against him or her by default.’ Supposing that 


the Court had the power, upon the defendant’s affidavit, to make 
the order requiring the plaintiff to produce the letter in question, 
(and we think it had) the Act itself shows that he was not requir- 
ed to perform an impossibility, upon pain of losing his suit. He 
might fail to comply with the order, and yet if he could give a 
satifactory account of the cause of such failure, he was to be ex- 
cused. We cannot well imagine how a more satisfactory account 
could have been given than was*done in this case. Assuming 
that the letter came to the hands of the plaintiff, which is not 
certain, he swears that he has no recollection of having ever seen 
it since he wrote and despatched it to the defendant ; that he has 
not knowingly or wilfully destroyed it ; that after a most diligent 
search—a search stimulated by the desire of using it as evidence 
for himself—he cannot find it ; that he does not believe that he 
has it in his possession, and that he has no copy of it. He then 
does the best he can, by stating his recollection of its contents. 
We have no idea that a Court of Chancery would, under such 
circumstances, have insisted upon the production of the paper, 
(Adam’s Eq. 14 ; 3 Dan. Chan. Pr. 2049) ; and the power of a 
Court of Law is expressly limited by that of the Court of Chan- 


cery. 
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The judgment must be reversed, which will be certified to the » 
Superior Court of law for Cumberland county, to the end that 
the plaintiff may proceed in his action. 


Per Curiam. Judgment reversed. 








THE STATE vs. WRIGHT CASEY et al. 


Where a bill of indictment for an assault and battery was found in the Superior Court 
against the defendant, and pending the same after his knowledge thereof, and before 
his arrest, he procured himself to be indicted for the same offence inthe County Court, 
and there voluntarily submitted and was fined :—Held that the conviction in the Coun- 
ty Court was a good defence to the indictment in the Superior Court. 

(The case of the State v. Tisdale, 2 Dev. & Bat, 159, cited and approved.) 


Tue defendants were tried at Wayne, before his Honor, Judge 
Man ty, on the last Spring Circuit, upon an indictment for an 
assault aud battery, found by the grand jury at Fall Term, 1852. 
Their plea was former conviction, to which the Solicitor for the 
State replied ‘‘ that the defendants, after the finding of the bill in 
this Court, and after their knowledge thereof, and during the pen- 
dency of the same, procured an indictment for the same offence 
to be found against them in the County Court of Wayne county, 
at February Term, 1853, and voluntarily submitted upon said 
indictment, and were fined, and have paid the said fine.”? It was 
admitted that the offence charged was committed in Wayne coun- 
ty, and that the County Court had jurisdictiun thereof, unless the 
same were taken away by the matters in said replication alleged. 

To this replication the defendants demurred ; and his iouoxy 
gave judgment sustaining the demurrer, from which the Soli- 
citor for the State prayed and obtained an appeal to the Supreme 
Court. 


Attorney General, for the State. 
Husted and J. H. Bryan, for the defendana 


Battie, J. We cannot distinguish the principle which must 
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govern this case from that which was decided by this Court in the 
State v. Tisdale, 2 Dev. & Bat. Rep. 159. In that case, the 
defendant pleaded a former conviction for the same offence in the 
County Court. The Attorney General for the State replied, that 
hefore the prosecution commenced in the County Court, the pre- 
sent bill was found against the defendant, and that the prosecu- 
tion had been regularly kept up. ‘To this replication the defend- 
ant rejoined that he had no legal notice of the prosecution in the 
Superior Court, before his conviction in the County Court, and 
to this rejoinder the Attorney General demurred. The demurrer 
was overruled and judgment given for the defendant, which was 
affirmed by this Court. 
The only difference between the replication in that case and the 
\ present, consists in the allegations in this, that the defendants had 
7 knowledge of the bill having been fotind in the Superior Court, 
a Sand procured an indictment to be found against them in the Coun- 
ty Court, and voluntarily submitted thereon, and paid the fine 
which the Court imposed upon them. The replication does not 
state that the defendants had been arrested upon a capias issued 
from the Superior Court before they were indicted in the County 
Court, and we must take it that the fact was not so. Their 
knowledge of the bill having been found in the Superior Court 
cannot then vary the result. As was said in the Statev. Tisdale, 
‘the defendant had no day in the Superior Court—he having 
neither been arraigned nor even arrested on the bill in that Court. 
Until he had a day in Court on that indictment, he was not vez- 
atus thereby, and stood in relation thereto on the same footing ax 
if he had been put without day by a xolle prosequi thereon ; in 
which last case, it is laid down in McNeill’s case, 3 Hawks Rep. 
183, that he would be amenable on ariother indictment in any 
Court having jurisdiction of the offence.’’ How the other allega- 
tion, that he procured an indictment to be found against him in 
the County Court and submitted thereon, can alter the case we 
cannot imagine. Certainly it is no fraud on the law for a man 
who has violated it to come forward and voluntarily submit to the 
judgment of a Cofirf having full jurisdiction of the offence. The 
Legislature, by giving a concurrent jurisdiction to the County and 
Superior Courts over assaults and batteries, assumes that either, 
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and one not more nor less than the other, will fully exercise its 
powers and perform its duties thereto. But it is said that persons 
committing aggravated batteries may and often do, by the means 
resorted to in this case, manage to escape with a lighter punish- 
ment in the County Court than would have been imposed in the 
Superior Court. That may be so ; and if it is so, it is an evil 
which it is the province of another department of the Govern- 
ment to redress. 
The judgment must be affirmed. 


Per Curtam. Judgment accordingly. 








WILLIAM J. McKAY vs. DAVID F. FLOWERS. 


Notes taken by an executor for the sale of slaves, sold to pay debts, are not assets until 
they are due and collected. 

As, where an executor, under an order of Court, sold slaves on a credit of six months, 
and having been sued by a creditor, took time to plead under the Act, and at the time 
of plea pleaded, the said notes were not due or any part thereof received :— Held that 
the plea of “no assets ’’ was by these facts sustained. 


Tuts was an action of DEBT upon the bond of the defendant’s 
testator, tried before Dick, Judge, at Brunswick, on the last Spring 
Circuit, and the issues were submitted to the jury upon the pleas 
of ‘‘ no assets—fully administered, generally and specially—debis 
of higher dignity—former judgments—no assets ultra.’”? The 
defendant had, under an order of the ‘County Court, sold the 
slaves of his testator, and upon the plaintiff’s bringing this suit, 
had taken time, under the Act of Assembly, to plead. At the 
time of putting in his pleas, the notes for the sale of the said slaves 


were not due, nor any part of them received by him; and the — 


principal question was, whether these notes were assets in his 
hands. His Honor was of opinion that none of the pleas were 
sustained by the facts ; and there having been a verdict and judg- 
ment for the plaintiff, the defendant appealed. The facts of the 
case are fully stated in the opinion delivered by this Court. 
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” Troy, for the defendant, argued 

1. That an Executor is not chargeable with choses in action, 
until he has received the money or been guilty of laches, (2 Wil- 
liams on Exrs. 1022-3, Jenkins et ux. v. Plume, 1 Salk. 207, 
Norden v. Levit, 2 Lev. 189, Ram. on Assets 503.) 

2. If executor sells personal property on a credit, and takes 
bonds according to our statute, and is sued and pleads plene ad- 
ministravit and no assets—afier the sale, and before the bonds are 
due, he is not guilty of a devastavit, and the plaintiff cannot re- 
cover. (Rev. Stat. ch. 46, sec. 11, Gregory v. Hooker’s Adm., 
2 Car. L. Repos. 116, Eure v. Eure, 3 Dev. 206.) 

Strange, with whom was D. Reid, contra, argued 

1. The time was too long before the sale of slaves ; testator 
died before or early in October, 1848, and the defendant then, as 
"executor, sold the perishable property in October. The County 

of Brunswick sat on the Ist Monday in December, when 
“he might have obtained an order for sale of slaves ; and had he 
~ done so, the sale notes would have been due before defendant 


"pleaded ; but he chose to wait till March, 1849. 








2. Besides, the Act of Assembly gives him nine months in 
which to plead, and if from any accident he finds that insuffi- 
cient, the Court will grant him longer time. 

3. The Judge was right in holding that none of the defend- 
ant’s pleas were sustained ; for the only plea to which the evi- 
dence applied, was the plea of plene administravit. Now. that 
plea denies that the defendant has any assets, or ever had since 
_ the death of his intestate, which has not been administered. (2 

- Saunders Plead. & Evi. 10, 511.) 

4. But the Act of Assembly, (Rev. Stat. ch. 46, sec. 11,) au- 
thorizes the sale and exempts him from liability thereupon, until 
the time at which the notes become due, when the fund on scire 
facias shall be bound for judgments previously rendered. But 
this must be shown by plea, (Gregory v. Hooker’s Adm., N. C. 
Law Rep. 116) ; otherwise how is the Court to know that the 
sale has been made? and how can the plaintiff know whether he 
ought to take issue, or®admit the defendant’s plea, and take his 


judgment quando ? 
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Pearson, J. In September, 1848, the testator died, leaving 
the defendant his executor. In October, 1848, the defendant 
sold perishable property to the amount of six hundred dollars (be- 
fore he qualified.) He proved the will and qualified in Decem- 
ber, 1848, and sold land to the amount of six hundred dollars in 
January, 1849, under a power given by the will. In March, 
1849, he obtained an order of the County Court to sell the slaves, 
and made a sale of the slaves on the 3lst of that month, upon a 
credit of six months. The plaintiff commenced his action in 
May, 1849. The defendant took time to plead under the statute, 
and in September, 1849, he pleaded “fully administered gener- 
ally and specially—no assets—former judgments—debts of higher 
dignity—and no assets ultra :’’—and the question was, whether 
the issue upon his pleas should be found against him, because of 
the notes which he held for the proceeds of sale of the slaves, 
which were not due at the time of the plea pleaded ; and whether 
the plaintiff was entitled to more than a judgment quando. His 
Honor was of opinion “‘ that whatever might have been the con- 


sequence, if the defendant had pleaded specially the sale of the 


slaves on credit under the Act of Assembly, that none of his pleas 
were sustained by the facts.”’ 

There is error—Rev. Statutes, ch. 46, sec. 11—*‘ where the 
estate of a deceased person shall be so far indebted that the debts 
cannot be discharged by the money on hand, or by the sale of the 
perishable commodities,’’ the executor is to obtain an order of the 
County Court and sell the slaves on a credit of six months, tak- 
ing bond and security ; and the money, “‘ when received shall be 
liable for the satisfaction of judgments previously obtained, and 
entered up as judgments when assets should come to hand.” 
The executor is required to sell on a credit, and the right of a 
creditor to charge him with the value of the slaves, as assets in 
hand, is excluded by the provision that the amount of the sale 
notes, when received, shall be liable to judgments guando, previ- 
ously entered. , 

How far a question would be varied, if an executor was guilty 
of laches in not selling the slaves in ageasonable time, is a mat- 
ter not now before us ; for in this case there was no laches—the 
executor obtained the order of sale at the first Court after he quali- 
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fied, and sold as soon thereafter as he could make advertisement. 
We can see no necessity for a “ special plea,’’ because the stat- 
ute evidently intends that the sale notes shall not be considered 
assets until they are collected, unless the executor or administra- 
tor is guilty of laches in not collecting ; and the issue is tendered 
by the plea of ‘ no assets in hand, or debts of higher dignity, and 
no assets ultra,’’ whereupon the plaintiff may join issue, or may 
take a judgment when assets come to hand—which he ought to 
have done in this case. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 








STATE vs. TOM, A SLAVE. 


“The Act of 1819, (Rev. Stat., ch. 34, sec. 60,) forbidding “any person” from passin 
counterfeit bank bills, &c., does not embrace slaves. 
a " A statute must mention slaves, to bring them under its penalties. 


Tue defendant, a slave, was indicted in the County Court of 
Anson, at its January Term, 1853, for passing a counterfeit bank 
note, knowing the same to be counterfeit. ‘To this indictment he 
demurred, upon the ground that the Court did not have jurisdic- 
tion of the offence. The demurrer was overruled, and the de- 
fendant adjudged to answer over ; from which judgment he ap- 
pealed to the Superior Court, when the case was tried at Anson 
on the last Spring Circuit, before his Honor Judge Dick, who af- 
firmed the judgment of the County Court, overruling the demur- 
rer ; and the defendant appealed to the Supreme Court. 


Kelly and Dargan, for the defendant : 
1. County Court has no jurisdiction, (Rev. Stat. ch. 31, sec. 5, 
and ch. 34, sec. 60.) Offence charged is a felony, and conviction 
% of it primarily implies capital punishment, and necessarily forfeit- 
=~ ure of goods, (4 BI. Com, 78.) 
| 2. If this offence be indictable in the County Court, why not 
the crime of burning bridges, (Rev. Stat. ch. 34, sec. 16,) and 
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also the first offence in circulating seditious publications among 
slaves, (S4th ch., 17th and 18th sections.) 

3. When a statute makes a new felony, the law implies forfeit- 
ure of goods and capital punishment, but the first offence is enti- 
tle to benefit of clergy, unless expressly taken away, (1 Russell 
42 et seq.) 

4. Rev. Stat. ch. 111, sec. 42 and 43, point out the offences of 
slaves cognizable by County and Superior Court. 

5. In legal parlance a slave is not a person, but property, and 
cannot be embraced within the meaning of the Act, 34th ch. 60th 
sec. Rev. Stat.. (State v. Manuel, 3 Dev. & Bat. 20.) : 

6. Can it be the proper construction of the Act, that the slave 
is to be fined $5,000, and imprisoned three years? Would the 
Legislature have the right thus to take the property of the master, 
and subject him to clothing, jail fees, board, &c? 

Attorney General for the State. 


Nasu, C. J, The defendant, a slave, is indicted for passing 
a counterfeit bank note, knowing it to be counterfeit. The de- 
fendant demurred upon the ground of a want of jurisdiction in 
the Court of Pleas and Quarter Sessions, where the prosecution 
commenced. ‘I'he demurrer in the Superior Court, to which the 
case was carried by appeal, was overruled. In this opinion we 
do not concur. ‘The indictment is under the 60th sec. of the 
34th ch. of the Rev. Statutes, which enacts, “‘ If any person shall 
directly or indirectly pass, or attempt to pass to any other person, 
&c., any false, forged or counterfeit bill or note, &c., of any 
bank or corporation within this State, &c., every such person so 
offending shall be deemed and adjudged guilty of a felony, and 
upon conviction, &c., shall be punished with a fine to the use of 
the State, not exceeding $5,000, and be imprisoned not exceed- 
ing three years, standing in the pillory, public whipping, &c., all 
or any of them, at the discretion of the Court,’? &c. The de- 
murrer admits all the facts set forth in the indictment, and the 
gnly question we are called on to decide is, whether the statute 
embraces a slave. r 

The word person, in its ordinary sense, is sufficiently compre- 
hensive to have that effect. Jn rerum natura slaves are persons ; 
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they are human beings endowed with intelligence, and with the 
physical organization appertaining to humanity. With us how- 
ever, they have another being impressed upon them by the laws. 
They are a species of property, and are governed by a code of 
laws different in many respects from that which governs and reg- 
ulates the conduct of the white man—laws in their general char- 
acter mild and benevolent, looking as well to their protection as 
to their restraint. While therefore, for most civil purposes we 
regard them as property, at the same time we guard their lives, 
limbs and members with the same care that we do those of the 
white population. In carrying out this humane policy, the Courts 
in putting a construction upon penal statutes, have adopted the 
principle that slaves are not embraced, unless mentioned. They 
are not embraced for punishment, but they are for protection. 
This principle was declared by this Court in the case of the State 
v. Small, at June Term, 1844,* as\clearly sustained by the course 
of legislation adopted by the Legislature on the subject. In look- 
» ing over the Acts of the General Assembly, we find that in al- 


A? _ most every instance when slaves are the object of legislation, they 
*. are called either slaves, negroes, or persons of color, the latter 
_ designation being mostly confined to free negroes. ‘Thus in the 





Act punishing perjury, when committed by a slave, the language 
is, “if any negro, bond or free,’’ &c. Rev. Stat. ch. 111, sec. 
52. At the same session, to wit, 1836, in the 50th sec. of the 
34th chap., the Legislature provided generally a punishment for 
the crime of perjury : the language is, “‘ if any person’’ Kc. : 
and in the 5lst section, for subornation of perjury, the same 
phraseology is used, ‘‘ if any person,’”’ &c. Now both these Acts 
constitute but different chapters of one Act. It is obvious that 
the Legislature recognised the principle that to bring slaves with- 
in the sweep of a penal law, they-must be mentioned. If this 
was not the view of the Legislature, where was the necessity of 
the provision in the 111th chapter? If by “ persons ’’ were 
meant slaves, the crime when perpetrated by one of them, was 
already provided for by the 34th chapter. When it is said they 





* This case was not reported.—Rer. 
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are embraced for protection, though not named, it is meant that 
the law protects them from illegal violence. Many other statutes 
might be enumerated in which slaves are mentioned as slaves, 
where particular acts are made criminal. Independently how- 
ever of this legislative example of the use of the word ¢ person,’’ 
the opinion of the Court in the case of Small recognizes another 
principle of construction of such statutes, equally decisive of the 
question involved in this case, and equally satisfactory. It is the 
nature of the penalty attached to the crime. Upon conviction, 
the criminal is to be fined not exceeding $5,000, to be imprisoned 
not more than three years, pilloried, whipped, &c.—all or any. 
Now can it be supposed for a moment that the Legislature had 
slaves in their contemplation, when they affixed these penalties to 
the Act? The idea is preposterous. Dwarris on Statutes, 692. 
It is no answer that the presiding Judge may whip instead of fine ; 
so he may, and he has by law the power to inflict a fine instead 
of a whipping ; and by the same law he may inflict the whole 
penalty on the prisoner, which shows, in our opinion, that the 
word person, as used in the Act of Assembly under which this 
indictment is framed, doesnot extend to slaves. 

The offence of the prisoner not being the proper subject of an 
indictment, neither the County nor the Superior Court had juris- 
diction. We are not called on to say whether the Act complain- 
ed of is cognizable by a single magistrate. The judgment of the 
Superior Court is erroneous. This opinion to be certified. 


Per Curtam. Judgment reversed, and demurrer sustained. 


STATE vs. WASHINGTON ORRELL. 


Where no bill of exceptions, nor statement in the nature thereof, accompanies the re- 
cord of a case sent to this Court, the judgment below is affirmed as of course—there 


appearing no error mm the record. 
(The case of State v. Gallimore, 7 Ire. 147, and Walton v. Smith, 8 Ire. 520, cited and 
approved. ) 


Tue defendant was convicted of manslaughter, before his 
Honor Judge Serr xe, at Guilford, on the last Spring Circuit, 
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and from the judgment rendered on the verdict he appealed to 
the Supreme Court. No bill of exceptions nor statement of the 
case accompanies the record sent up. 


Attorney General, for the State. 
No counsel for the defendant in this Court. 


Nasu, C. J. Every appeal to this Court from a trial at jaw 
consists of the record of the case below, properly so called, and 
the statement accompanying it which is in the nature of a bill of 
exceptions, and contains the proceedings of the Court below ex- 
cepted to. . And it is the rule in every Court of errors, that he 
who alleges error must show it. The judgment appealed from 
must stand as correct, until shown to be incorrect. State y. Gal- 
limore, 7 Ire. 147, Walton v. Smith, 8 Ire. 520. In the case 
before us, there is no statement, no bill of exceptions. We have 
looked into the record and find no error there. It is obvious the 
appeal was taken for delay, without any just cause of complaint— 
certainly an abuse of the right of appeal, but one which the Le- 
gislature alone can correct. The judgment of the Court below 
_is affirmed, and this opinion will be certified to the Superior 

Court of Guilford. 


Per Curiam. Judgment affirmed. 








STATE vs. MEREDITH JACOBS. 


Where by a private Act of Assembly abolishing jury trials in the County Courts of 
Richmond county, no provision was made for removing from said Court to the Superior 
Court, cases where free negroes were charged with unlawfully migrating into this 
State, the proper course under the Act of 1836, (sec. 8, ch. 1, Rev. Stat.) would be to 
remove the same by writ of certiorari to the Superior Court for trial :—Held, however, 
that the removal of such case by consent of parties, dispensed with the necessity of a 
certiorari, and gave the Court j 

(The case of State vy. Sluder, 8 Ire. 487, lied and approved. ) 


Tue defendant was arrested upon a warrant sued out by order 
of the County Court of Richmond county, at its July Term, 
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1851, and charged as a free person of color with having migrated 
into this State, and having failed to depart the same within twen- 
ty days, after having been duly notified so to do, contrary to the 
provisions of the Act of Assembly, (Rev. Stat. ch. 111, sec. 65, 
66, 67.) The defendant accordingly appeared, and prayed to 
have an issue made up and submitted to the jury, under the di- 
rections of said Act ; but the Court being informed of a private 
Act of Assembly, abolishing jury trials in the County Courts of 
Richmond county, ordered “that the case be transmitted to the 
Superior Court for the trial of the issue.’’ 

On the trial, at last Spring Term of the Superior Court of said 
county, the defendant having pleaded the Act under which he 
was arrested unconstitutional, his Honor Judge Dick presiding, 
gave judgment (pro forma) dismissing the appeal for want of ju- 
risdiction, and the Solicitor for the State appealed to the Supreme 
Court. 


Attorney General, for the State. 

Kelly, for the defendant, argued :— 

1. The warrant was defective, no person or body corporate or 
politic being made plaintiff therein—no amount named that was 
sought to be recovered (Rev. Stat. ch. 62, sec. 7)—that it does 
not designate the defendant as a free negro, nor specify his of- 
fence—and that it is issued against several jointly, (Duffy v. 
Averitt, 5 Ire. 455.) 

2. The Act under which the warrant is issued is unconstitu- 
tional, (Sec. 7 and 8 of Bill of Rights.) 

3. The Superior Court had no jurisdiction, (Rev. Stat. ch. 
111, sec. 65 to 75.) , : 

4. The private Act of 1814 abolishing jury trials in the Coun- 
ty Court of Richmond, makes no provision for the transfer of 
causes to the Superior Court. And consent of parties cannot 
give jurisdiction, (Burroughs v. McNeill, 3 Dev. & Bat. Eq. 
297.) : ; 


Bartte, J. The only question which seems to us to be open 
upon the record is, whether the Superior Court had, under the 
circumstances, jurisdiction of the case; and of that we think 
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there can be no doubt. The offence with which the defendant 
was charged was, undoubtedly, in the first instance, cognizable 
in the County Court, according to the plain provisions of the 
65th, 66th and 67th sections of the 111th chapter of the Revised 
Statutes. When there, the defendant had a right, under the 73rd 
section of the same Act, to have one or more issues made up to 
try such disputed facts as were material to be ascertained. But 
in the county of Richmond the private Act of 1814, ch. 59, pro- 
hibited the trying of any issues of fact by jury in the County 
Court, without providing any specific mode by which such issues 
were in future to be removed to another tribunal for trial. This 
Act was not repealed by the passage of the 111th chapter of the 
Revised Statutes in 1836. See 1 Rev. Stat. ch. 1,sec.8. How 
did these seemingly inconsistent provisions affect the rights of the 
defendant? That is shown by the principle laid down in the 
case of the State v. Sluder, 8 Ire. Rep. 487. That was a case 
under the bastardy Act, in which the defendant had been arrest- 
ed and bound over to the County Court of Buncombe county. 
He appeared, and moved to be discharged, upon the ground that 
the Court had no jurisdiction of the case, the Act of 1844, ch. 
12, having taken away from the County Court of that county 
the power to try jury causes. The Court refused the motion, 
and proceeded to make the usual orders of filiation, when the 
defendant appealed to the Superior Court, where, on motion of 
the Solicitor, the appeal was dismissed, and a writ of procedendo 
ordered to the County Court. The defendant then appealed to 
this Court ; and it was here held that the Act which took away 
from the County Court the power to try issues of fact by a jury, 
did not deprive it of its original jurisdiction over bastardy cases ; 
that if the defendant in such a case thought proper to make up 
an issue, he might do so, and then either he or the State had a 
right to remove the cause by a writ of certiorari to the Superior 
Court, for the purpose of having the issue tried there. So, ina 
case like the present, the original jurisdiction conferred upon the 
County Court by the 111th chapter of the Revised Statutes, is 
not taken away in the county of Richmond, by the fact that the 
defendant has a right to have one or more issues made up to be 
tried by a jury. As soon as they are made up, then the defend- 
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ant or the State may take them up by a writ of certiorari, to be 
tried in the Superior Court. In the case now before us, the re- 
cord does not show that either party obtained such a writ, but 
shows only the following order :—‘‘ Ordered that this cause be 
transferred to the Superior Court for the trial of the issue.’”’ From 
this we are to presume that the transfer was by consent ; and be- 
ing so, we see no necessity for a writ of certiorari. The issue 
could be disposed of no where else ; and while it pended, no 
judgment could be given from which an appeal could be taken. 
Hence either party had a right to remove it to the Superior Court 
by the writ above referred to, and we can see no good reason why 
such writ might not be dispensed with, and the cause transferred 
at once by mutual consent. If this be so, and we think it is, the 
cause was properly in the Superior Court for the trial of the is- 
sue or issues, and it was error to dismiss it for want of jurisdiction. 
For this error the judgment must be reversed, which will be cer- 
tified to the Superior Court, to the end that it may proceed to 
have the issues joined between the State and defendant tried by a 
jury ; and if such issues be found against the defendant, that a 
writ of procedendo may issue from that Court to the County Court. 

The objections made to the proceedings in the cause before it 
reached the County Court, and during its pendency there, are 
not, as we have said, open upon the record as it comes before us, 
and we therefore give no opinion upon them. 


Per Curiam. Judgment reversed. 








ELI W. MOORE & CO. vs. NATHAN THOMSON. 


Where the payee of a bond endorsed thereon a payment for the purpose of bringing the 
amount within a Justice’s jurisdiction, upon suit brought before the Justice :— Held, to 
be a fraud upon the law, and a plea in abatement will be sustained. 

(The cases of the State v. Mangum, 6 Ire. 369. Fortescue v. Spencer, 2 Ire. 63, cited and 
approved. ) 


T'm1s was an action of DEBT, commenced by warrant before a 
Justice of the Peace, for the sum of one hundred dollars, in the 
15 
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name of Eli W. Moore & Co., as plaintiffs, and the same was 
carried by the appeal of the defendant to the Superior Court. 
At Fall Term, 1852, the defendant put in a plea in abatement, 
averring— 

‘¢ That the note declared on was given for the sum of one hun- 
dred and ten dollars and two cents, to Eli W. Moore & Co.— 
that the plaintiffs had theretofore brought suit on said note to the 
County Court—that the same was there dismissed at plaintiffs’ 
costs—and that plaintiffs’ attorney, pending said suit, endorsed on 
the note a credit of $10.02., and thereupon caused this present 
suit to be instituted by warrant before a Justice of the Peace— 
wherefore, because the said endorsement has been made by the 
attorney aforesaid of the plaintiffs, with the design and intent to 
change the jurisdiction from the Court aforesaid to a Justice of 
the Peace, thereby committing a fraud upon the law in such case 
made and provided, and the legal rights of the defendant, the said 
defendant prays judgment,’’ &c. 

To which plea the plaintiffs demurred—1. That the same was 
double, in that an abatement was prayed for want of parties and 
for want of jurisdiction, and though assigning as cause of abate- 
ment the want of parties, does not set forth the names of the par- 
ties omitted.” 2. For that it is argumentative. 

Upon a joinder in demurrer by defendant, the case was argued 
at Martin, on the last Spring Circuit, before his Honor Judge 
Battey, who gave judgment overruling the plea, and requiring 
the defendant to answer over ; from which judgment the defend- 
ant appealed. 


No counsel for the defendant in this Court. 
Biggs, for the plaintiff. 


Pearson, J. The plea is not liable to the objection of being 
argumentative. It is prolix and sets out irrelevant matter ; but 
this is a mere form, and is not assigned as cause of demurrer. 

The part of the plea which we suppose was intended to raise 
the objection that the names of the individuals who compose the 
firm of Moore & Co. are not set out .n the warrant, being left 
blank, must be treated as surplusage, for the whole is thus in ef- 
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fect blank, and the rule, uéile per inutile §c. applies. So the on- 
ly question is in reference to the fraud upon the jurisdiction. 

The creditor, without the knowledge or consent of the debtor, 
enters a credit on the note for the purpose of giving jurisdiction ; 
the debtor has never assented to, or ratified this credit, but has al- 
ways objected to it. This does not amount to a payment, and 
the magistrate had consequently no jurisdiction. It is a familiar 
maxim of law, “‘ No one can make another his debtor without 
his consent.’? The converse is equally true. No one can give 
another a specific article or a sum of money, unless he chooses to 
accept it; and although in this latter case the acceptance is usu- 
ally presumed, (as itis supposed to be for his benefit,) yet there 
may be reasons why he may not choose to accept, (as in our case,) 
and then the presumption is rebutted. Suppose a creditor, whose 
debt is about being barred by the statute of limitations or the pre- 
sumption of payment, enters a credit ; no effect whatever is giv- 
en to it, unless the debtor assents to it. It is said this is like the 
case of a plaintiff who remits a part of his damages to prevent a 
variance. ‘There is no analogy ; for then the Court allows the 
remittitur as an amendment of the record. State v. Mangum, 
6 Ire. 369; Fortescue v. Spencer, 2 Ire. 63—both assume that 
the case now under consideration would be a fraud upon the juris- 
diction. 

Judgment reversed, and judgment that the writ be abated. 


Per Curiam. Judgment reversed. , 





STATE vs. STEPHEN WILLIS. 


In an indictment for a nuisance in not keeping a ferry in repair, where the only question 
was as to the present ownership of the land, to which the ferry had always been ap- 
purtenant, and evidence was offered tending to show that the defendant had purchased 
the same :— Held, it was no error in the Court below to charge the jury that if the de- 
fendant was the purchaser of the former owner’s estate in the land, they might find 
that he was the proprietor, and therefore guilty. 

(The case of Biggs v. Ferrell, 12 Ire. 1, cited and approved.) 


Tue defendant was indicted for a NuISANCE, in not keeping a 
ferry and boat in repair. On the trial before Manty, Judge, at 
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Craven, on the last Spring Circuit, it appeared in evidence that 
the ferry in question and the adjoining plantation had been own- 
ed by Oliver H. Street, as tenant in common with his brother 
Stephen, but for two years immediately previous to the finding of 
the bill of indictment, the said Oliver had been insolvent. After 
he had become insolvent, the defendant, who was his uncle, re- 
mpved to the plantation to which the said ferry was appurtenant ; 
and a witness was called who testified that the defendant told him 
that Street did not own any thing. There was evidence also of 
general reputed insolvency, and that he, Oliver, had rented be- 
fore his insolvency, and continued to rent up to the finding of the 
bill, the moiety of the land and ferry belonging to his brother 
Stephen. Oliver continued to occupy in common with the de- 
fendant the plantation down to the finding of the bill—he, the 
said Oliver, superintending the ferry and receiving the tolls. No 
deed or conveyance for the land was exhibited ; nor was there 
writing or proof of any kind as to the nature of Street’s occupan- 
cy. The ferry was proved to be a nuisance. 

The only question was as to the defendant’s ownership and 
responsibility. And his Honor left it to the jury to decide this 
question, imforming them that if Willis was the purchaser of 
Street’s estate in the land whereof the ferry had always been an 
appurtenant, in the absence of all proof of its being excepted, 
and in view of Street’s general bankruptcy, they might find that 
the defendant was the proprietor of his, Street’s half of the ferry, 
and responsible to the public for its sufficiency. The jury re- 
turned a verdict of guilty accordingly, and after an ineffectual 
motion for a new trial, the defendant appealed from the judgment 
against him to the Supreme Court. 


No counsel for the defendant in this Court. 
Attorney General, for the State. 


Barrie, J. It is stated in the bill of exceptions that the ques- 
tion raised on the trial was, whether the defendant was owner of 
the ferry which was proved to be a nuisance. It does not seem 
to have been disputed that there was testimony sufficient to be 
submitted to the jury, tending to show that the defendant had 
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purchased the interest of his nephew, Oliver H. Street, in the 
tract of land to which the ferry was appurtenant. Of that tract 
of land and the ferry the said Oliver had, up to the time when 
he became insolvent, been tenant in common with his brother 
Stephen Street, and had rented the ferry of his brother, kept it, 
and received the tolls. It appears that he continued after his in- 
solvency to rent his brother’s share of the ferry and to receive the 
tolls, and the question was, whether, if the jury should find that 
the defendant had purchased his, Oliver’s part of the land, his 
share in the ferry had passed with it. His Honor held, and so 
charged the jury, that in the absence of proof that the ferry was - 
excepted, it did pass with the land as appurtenant to it. The 
charge was, we think, fully supported by the principle recognis- 
ed by this Court in the case of Biggs v. Ferrell, 12 Ire. Rep. 1, 
to wit, that where an individual owns land with a franchise an- 
nexed, as a ferry or market, and transfers the land in fee, or for 
any less estate, ‘‘ then the franchise passes as an incident ; like 
rent, which passes with the reversion, as incident thereto.”’ 

There was no error in the charge of the Court ; and this opin- 
ion must be certified to the Superior Court of Law for the county 
of Craven, that it may proceed to judgment according to law. 





Per Curiam. Judgment affirmed. 


LURANA CREDLE rvs. WILLIAM H. CREDLE. 


Where a father put his son in possession of land and afterwards treated it as his, but 
gave him no deed therefor, and by agreement between the father, his son, and son- 
in-law, the latter conveyed to the son several slaves, in exchange for the said land 
conveyed to him by the father :—Held, that this was an advancement of the slaves, 
and not of the land, to the son. 

Where the widow dissents from her husband’s will, advancements by the testator to a 
child must be brought into hotchpot, in the ascertainment of her share of the personalty. 

(The case of Hunter v. Husted, 1 Busbee’s Eq., 97, cited and approved.) 


T'uis was a petition filed by the plaintiff, as widow of Nathan- 
iel Credle, against the defendant, his executor, for an account 
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and settlement of the personal estate. The defendant answered, 
and the parties proceeded to take testimony ; and the followmg 
was substantially the case, as it was heard by his Honor, Judge 
Serre, at Hyde, on the last Spring Circuit. 

The said Nathaniel Credle died in the year 1850, leaving a 
will which was duly admitted to probate, and from which the 
petitioner in due form of law dissented ; and the defendant, his 
son, was qualified as executor. Previously to 1845, the testator 
had put the defendant in possession of a certain tract of land, and 
liad been accustomed to speak of and treat it as his said son’s 
land—though he executed no deed for the same. Previously 
also to April 1845, the said testator made an arrangement with 
one Martin Howard and the defendant, by virtue of which How- 
ard was to convey to the defeadant eight slaves, and in consider- 
ution therefor, the testator was to execute to him a deed for the 
said tract of land ; and in pursuance of this agreement, on the 
15th of April 1845, the said exchange was made—Howard, 
taking the testator’s deed for the land, and the defendant taking 
Howard’s deed of same date for the slaves. 

Thus the principal questions presented to his Honor, upon the 
proofs and exhibits were, first, Whether the said slaves (or the 
land) were an advancement to the defendant by his father, as 
contended for by the plaintiff? and if so, whether they were to 
be brought into hotchpot in favor of the petitioner? For the de- 
fendant, it was insisted that the rule requiring advancements to 
be brought into Aotchpot, did not apply to the case of a widow’s 
dissenting from her husband’s will ; and if it did, the case showed 
aun advancement of the land, and not of the slaves. And of this 
opinion was his Honor, who gave judgment accordingly, and the 
plaintiff appealed to the Supreme Court. 


Donnel and Shaw, for the plaintiff, 
Rodman, for the defendant. 


NasH, C.J. Advancements are gifts of money or other pro- 
perty made by a parent for the preferment or settlement of a 
child in life. It is not denied that this case presents an instance 
of one, and the only contest is, of what did it consist? The ne- 
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groes in question, belonged to Martin Howard, and the testator 
had, by parol, given to his son, the defendant, a tract of land. 
It was proposed by the testator to Howard, that an exchange 
should take place between him, Howard and the defendant ; 
and if he, Howard, would convey the negroes to the defendant, 
that he the testator, would convey to him the land which he had 
put into the possession of his son. This was accordingly done by 
the mutual execution of deeds ; and the sole question is, was the 
land an advancement, or were the negroes. We are of opinion 
that the latter were. From the whole transaction, we consider 
the negroes as having in truth been purchased by the testator, . 
and by him given to the defendant. The land which constituted 
the consideration for the purchase of the slaves, belonged to the 
testator ; for though he had put the defendant in possession of it, 
the legal title was still in him. When therefore, the exchange 
took place between the defendant and Martin Howard, the de- 
fendant paid for the slaves, or rather gave in exchange for them 
the property of his father, the testator—it is true with his consent 
and approbation. If before the exchange, the testator had con- 
veyed the land to the defendant, then indeed the case would 
have been altered, and the consideration for the slaves would 
have moved from the defendant, as he would have given his own 
property for them. Whether the testator paid for the slaves in 
money or land can certainly make no difference in the applica- 
tion of the principle. In Meadows v. Meadows, 11 Ire., 148, 
which involved the question of advancement, his Honor, the late 
Chief Justice, in delivering the opinion of the Court, observes— 
‘¢ It might be very different if the son did not profess to own the 
slaves, and not to sell them as his, but’ only under the authority 
of the father, and to ask for the assent of the father, as necessary 
to complete the sale. Then indeed, it would be substantially 
ethe sale of the father, and his gift, not of the slaves, but of the 
money.’ Here the first proposition for the exchange was made 
by the father, and the title to the land to Howard made by him ; 
‘and the son, the defendant, did not pretend that the land belong- 
edto him. It is, therefore, very plain to us that under the law 
and the principle recognised in the case of Meadows, the negroes 
constituted in this case the advancement, and that the advance- 
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ment is the value of the negroes, deducting therefrom the seventy-* 


five dollars advanced by the defendant, and constituting a portion 
of the consideration given for them. 

Other questions are presented by the record. The first is as to 
the effect of a widow’s dissent from her husband’s will upon her 
share of his personal estate. This question is settled by the case 
of Hunter v. Husted, 1 Busbee’s Eq., 97. In that case it is 
true, the Court were divided in opinion ; and upon a review of 
its principles, we see no cause to depart from it—a majority of 
the then Court being still on the bench. In deciding this case, 
there is no diversity of opinion. We adhere to the doctrine then 
declared, that where a widow dissents from her husband’s will, 
‘¢ her share is to be ascertained as if the husband had died intes- 
tate;’’? and of course, advancements made to the children must 
be brought into hotchpot. 'The other questions are settled by the 
same case. , 

The judgment of the Court below was erroneous. _ It is there- 
fore reversed, and judgment given for the plaintiff. 


Per Curtm, Judgment accordingly. 


GEORGE GREEN vs. JAMES H. ALLEN. 


«, 
It is the duty of every person owning taxable slaves, if he reside in this State, to enlist 
them for taxation in the county of his residence, (under the Act of 1846,) 


Turis was an action of TRESPASS VI ET ARMIS, to recover 
damages for taking the plaintiff’s slave—pleas, not guilty an® 
justification. 'The case was tried before his Honor Judge Dicer, 
at Brunswick, on the last Spring Circuit, upon the following 
statement of facts, agreed between the parties : 

The plaintiff, residing in Craven county, had hired his slave 
for two years to one Joseph Green, a resident of the county of 
Brunswick. While in the possession of Green, the defendant, 
who is sheriff of Brunswick, distrained said slave for taxes which 
he alleged were due upon unlisted property. It was admitted 
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that the slave had got been listed in the county of Brunswick, 
but that he was listed in Craven, where the owner resided. It 
was contended for the plaintiff, that by the Act of 1846-7, as 
owner of said slave, he was hound to list him in the county of 
Craven, where he resided, and not in the county of Brunswick, 
in which the slave was hired and lived at the time. His Honor, 
the presiding Judge, being of a different opinion, the plaintiff, in 
deference thereto, submitted to a nonsuit, and appealed to the Su- 
preme Court. 


Strange, for the plaintiff, argued, 

1. The Act of Assembly, (Rev. Stat. ch. 102, sec. 24,) directs 
that the owners of slaves shall list them in the counties where 
they reside. If the word ‘ ¢hey’’ means the owners, there is an 
end of the matter. It cannot mean the slaves, because slaves 
cannot be said to have any residence. All the relative pronouns 
used in the section refer to the owners, and no reason is seen why 
it should not do so in this instance. 

2. The Act of 1846, (ch. 75, sec. 6,) declares that the hirer 
shall not be liable to list slaves unless the owner resides out of the 
State. 

3. Sec. 45, ch. 102, Rev. Stat., requires a demand on the 
owner before the sheriff can distrain for the taxes. 

4. Taxes are levied, not on the property as such, but on the 
owner, for the property he owns ; and therefore, the proceeding 
is against him, and his property is only distrained to compel the 
performance of the personal duty of paying the taxes. 

D. Reid, with whom was Troy, contra, insisted that the sev- 
eral acts concerning revenue, re-enacted in 1836, (Rev. Stat., ch. 
102, secs. 24, 25, required the owner or person in possession of 
the slaves, to list them for taxation in the county in which said 
slaves resided on the Ist April in each year. 

The Act of 1846 made it the duty of the owner, whether m 
possession or not on the Ist April, to list his taxable slaves, and is 
silent as to the place of listing. This Act repeals the former rev- 
enue acts only as to the person to list. 


Battie, J. There is but a single question presented in this 
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case, and that is, whether under the Act of es, ch. 67, sec. 6 
the owner of slaves shall enlist them for taxation in the county in 
which he resides, or in that where the slaves may be hired out ~ * 

during the year in which they are to be enlisted. The question 

is one of much practical importance, and is not entirely free from ‘J 
doubt. The difficulty has arisen from the fact, the Legislature, in a # 
making a partial change in the former revenue law, did not ad- . 
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vert to all the provisions of that law, and has thereby left it as a gs {se * 
question of construction, instead of plainly expressing whether ey 
certain other changes which seem to be rendered necessary by the oe Be, 
new act, are to be adopted or not. This difficulty can be cleared rs 

aap only by taking a view of the former acts, and considering the s i’ ‘ 


mischief which the new enactment was intended to remedy. We 
can then determine, with some degree of certainty, how far we 
can be justified in putting such a construction upon the Act of . 
1846, as will accomplish the intention of the law makers. 

The 102nd chapter of the Revised Statutes, passed in the year 
1836, was a revision and consolidation of all the revenue laws 
which had been enacted and were in force prior to that time. In 
the 24th section, after providing for the enlistment by the inhabit- 
ants of the several counties in their respective districts, of lands, 
white polls, free negroes and mulattoes, it proceeds as follows :— 
‘*the number of slaves, male and female, between the ages of 
twelve and fifty years, which to them belong, or who live in their 
family, said slaves to be listed in the county where they reside.”’ 
This section, so far as it relates to slaves, was taken from the Acts 
of 1784, (Rev. Code, ch. 195, sec. 1,) and 1822, (‘Taylor’s Rev. 
ch. 1129, sec. 10.) The manifest meaning of it is, that hired 
slaves were to be listed for taxation in the county where the slaves 
resided. ‘The counsel for the plaintiff indeed, contends that the 
pronoun “ they ”’ refers to the owners or hirers, and not to the 
slaves, alleging as a reason, that slaves cannot, in a legal sense, 
be said to have a residence any where. Whether the criticism 
upon the meaning of the word ‘ reside,’? when used in connec- 
tion with slaves be in general correct or not, it is certain that it 
was so used in the Act of 1822 above referred to, the language of 
which is “¢ that all free males between the ages of twenty-one and 
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” * forty-five years, all slaves between the ages of twelve and 
fifty years, shall pay a poll tax, and all slaves shall be listed in © 
: the county, wherein they reside.’”” The previous Act of 1784 
had omitted to specify particularly the county where the slaves 

‘J were to be listed, requiring only that the inhabitants of the sever- 

? ® al counties should, in their respective districts, list ‘‘ the number 
P . of slaves male and female, between the ages of twelve and fifty, 
® {«* © which to them belonged, or who lived in their family.”? We 
; , cannot perceive that the meaning of the two acts is at all chang- 
4%. ed by their having been brought together and included in the same 
section of the Revised Statutes. Such then, was the law in re- 
§ lation to the enlistment of slaves for taxation, at the time when 
the Act.of 1846 ch. 67 was passed, to wit, that slaves retained in 

the service of the owner were to be listed by such owner, and 

hired slaves by the hirer ; and in both cases they were to be listed 

in the county where the slaves resided. The mischief existing 

under this arrangement was, that hirers of slaves, having but a 
temporary interest in them, for that and perhaps other causes, fail- 

ed to enlist them, and such failure not beirig discovered by the 
sheriffs, the State was deprived of much revenue which ought to 

have been derived from this source. This mischief, it may be 
presumed, was for many years not seriously felt while slaves were 
generally hired out to persons in the county in which they were” 
owned ; but when they-began to be carried to other and perhaps 
distant counties to labor in mines, and on works of internal im- 
provement, and were frequently removed from one place or coun- 

ty to another, the loss of the State became so great that it attracted 

the attention of the Legislature, and produced the act now under 
consideration. ‘The 6th section of this act declares expressly that 

‘¢in all cases the owner or owners of taxable slaves of this State, 

and not the hirer, shall enlist them for taxation, whether they be 

in possession of the owner on the first day of April or not ;”’ pro- 

® viding that when the owner or owners shall reside out of the State, 
then the slaves shall be enlisted by the hirers. The act is silent 

as to the county where the slaves shall be given in, and hence the 

doubt which has caused the present suit. The plaintiff contends 

that by a necessary construction, they must be enlisted in the 
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county where the owner resides ; while the defendant insists that 
the place where they are to be enlisted remains as it was before. 
Arguments of no little weight, from the inconvenienees of either 
construction, may be urged against it. But without attempting to 
advert particularly to every objection which may be offered to 


either view, we will state one or two, of such overwhelming force © . 
against the latter, that we cannot think that it is in accordance . 
with the intention of the Legislature. 7 ¢ 
. In the first place then, it would be very difficult, if not impos- 
: sible, for an owner who had slaves hired out in several different s* 


} counties in the same year, to enlist them in the respective coun- 
ties where they were employed, during the time (to wit, the last oY 
) twenty working days in July,) in which that duty must be per- 
: formed. ‘This difficulty would be still greater where the slaves ‘ 
were hired to a Railroad Company, to be employed in repairing } 
the road or to act as train hands. The owner could hardly find 
out where his slaves were on the first day of April, the time to | 
_ which the listing must refer. But it is said that the owner may 
employ an agent to list the slaves for him. The answer to that 
is, that if generally adopted, it would produce the very mischief 
, which the Act of 1846 was intended to remedy—a mischief so 
: [ great, that Governor Swain in his message to the Legislature in 
~ 1834, stated that in 1830 the whole poll tax, white and black, 
produced only $28,211, when the tax on slaves alone, had they 
been properly given in, would have produced about $24,000. 
Another objection would be the great difficulty of collecting the 
tax. The 45th section of the revenue act in the Revised Stat- 
. utes, which is unaltered by the Act of 1846, provides “< that it shall 
be the duty of the sheriffs to collect the public taxes from each 
and every individual in their counties respectively, who are liable | 
to pay taxes, whether their names be contained in the list of tax- 
ables delivered by the clerks or not; and in all cases where the 
: public taxes shall be demanded of any person, whose name and @ 
taxable property are not contained in the list furnished by the 
clerk, the sheriff shall demand and receive from each and every 








such person a sum equal to double the amount which he would 


have been liable to pay, in case a list of his taxable property had ) 
been given in due time, and according to law’’ &c. Now sup- 
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pose a slave whose owner resides in a distant county has been 
omitted to be listed the county in which he is hired out, how 
can the sheriff proceed to collect the double tax, without first de- 
manding it of the owner? And in such case, is it not manifest 
that the costs of making the demand and collecting the tax would 
often be greater than the tax itself? The Legislature certainly 
never intended to adopt a plan which would produce such a re- 
sult. These almost insuperable objections are avoided by adopt- 
’ ing the construction contended for by the plaintiff. The owner 
must know, or can easily ascertain how many slaves he has, ei- , 
y ther retained in his own service or hired out, for whom he is lia- 
: ble to pay tax, and will be more likely to list them in his own 
+ county than in the county or counties where they are hired ; 
and then the sheriff will have very little trouble or expense in col- 
lecting the tax due upon them. But it is urged against this con- 
; struction, that if slaves who are hired out in another county be 
not listed in the county where their owner resides, the sheriff of 
the county where the slaves are, cannot know whether they have 
been listed in the proper county, and the tax will be lost. That 
may be so; but admitting it, and admitting further that the sher- 
| iff of the county where the owner resides may also not find out 
the omission, the evil, we have reason to suppose, would be much 
less than it was under the former law, or will be, if the construc- 
tion contended for by the defendant were adopted. It is upon the 
conscience of the tax payers, more than upon the vigilance of the 
tax collectors, in finding out unlisted property, that the State must 
mainly rely for raising its revenue. This revenue will be the 
same to the State, whether it shall come from one county or an- 
other ; and we confidently believe, that much more will be de- 
rived from requiring the owners of slaves to enlist them in the 
counties where such owners reside, than in the counties where the 
’ slaves are hired. 

We understand that since the Act of 1846 this course has gen- 
erally been pursued, and its good effects are already manifest. 
In 1830, the whole poll tax paid into the Public Treasury was 
as we have already stated, $28,211. For 1846, just before the 
act under consideration went into operation, the poll tax was 
| $33,062, an increase in sixteen years of only $4,851, while in 
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1849 it was $35,010, an increase of nearly two thousand dollars 
in three years. We indulge the hope thatthe increase will be 
still greater after this decision is known, to wit, that it is the duty 
of every owner having slaves hired out, who resides in the State, 
to enlist them for taxation in the county of his residence. 

We have said nothing about the power of the County Courts 
to lay a tax upon all taxable slaves employed within their respec- 
tive counties, because no question in relation to it is raised by the 
case agreed. The only question before us arises upon the con- 
struction of the 6th section of the Act of 1846, ch. 67, and upon 
that we differ from his Honor, and must direct the judgment of 
nonsuit to be set aside, and judgment to be rendered in favor of 
the plaintiff for six pence damages. 


Per Curiam. Nonsuit set aside, and judgment for the 
plaintiff. 


STATE vs. WILMINGTON & MANCHESTER RAILROAD COMPANY. 


An indictment charging a Railroad Company, as the owner of a public ferry, for not 
keeping up the same, must set forth how the duty of keeping up the ferry and trans- 


porting passengers became imposed by their charter. 
(The cases of State v. Justices of Lenoir, 4 Hawks, 194—State v. Commissicners of 
Halifax, 4 Dev. 345—State v. King, 3 Ire. 411—State v. Patton, 4 Ire. 16, cited and 


approved. ) 
Tue defendants were tried and convicted upon the following 
bill of indictment : 


‘Strate or Nortru-Caroiina, 2 Superior Court of Law, 
Brunswick County, Spring Term, 1852. 


‘‘The jurors for the State upon their oath present, that the 
Wilmington & Manchester Railroad Company, being a corpora- 
tion duly created by the laws of this State, was, on the sixteenth 
day of October, in the year of our Lord, one thousand eight hun- 
dred and fifty-one, and on divers other days and times till the 
present time, the owner of a common and public ferry, for the 
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use of all the good citizens of the State, in the county of Bruns- 
wick, across Brunswick River; and that the said Wilmington & 
Manchester Railroad Company was wont, and accustomed to 
convey and transport, for toll and hire, all the good citizens of the 
State across the said river, at the will and pleasure of the said 
citizens, and then and there, as said owners and receivers of toll, 
was by law bound so to do: nevertheless, the said Wilmington 
& Manchester Railroad Company, on the said sixteenth of Octo- 
ber, at and in the county of Brunswick aforesaid, being then and 
there duly and lawfully applied to by one Christenberry J. Byrd 
to be transported across the said river, did wholly refuse and ne- 
glect so to transport the said Christenberry J. Byrd, the said 
Christenberry J. Byrd being then and there able, ready and wil- 
ling to pay the ordinary hire and toll for being so transported as 
aforesaid—in utter disregard of the duty of the said Company, in 
contempt of the laws,’’ &c. 


After verdict, the defendants’ counsel moved to arrest the 
judgment, upon the grounds,—1. That it was not charged in the 
bill of indictment that the said Railroad Company organised un- 
der the charter, and went into enjoyment and exercise of corpo- 
rate privileges and powers ; and 2ndly, that the location of the 
ferry is not sufficiently described in said bill of indictment. 

His Honor, Judge Catpwer tt, before whom the case was 
tried, at the Fall Term, 1852, of Brunswick Superior Court, sus- 
tained the motion in arrest ; from which judgment the Solicitor 
for the State appealed. 


Attorney General, for the State. 

Banks, with whom was Wright, in support of the motion to 
arrest, insisted, that the indictment should aver the organization 
of the Company, under the charter, and that it was at the time 
a subsisting corporation. (Attorney General v. Petersburg & 
Roanoke Railroad Company, 6 Ire., 466,— on Mu- 
nicipal Corp., 16,—Cole on Crim. Jurisprudence, 26.) 

2. ‘The owner of a ferry in Brunswick county’’ is too in- 
definite. (Arch. Cr. Pl., 43-45,—State v. Fore, 1 Ire., 378.) 

3. The indictfhent should aver how the Corporation became 
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bound to keep a common ferry. (State v. King, 3 lre., 411,— 
State vy. Patton, 4 Ire., 16,—State v. Commissioners of Halifax, 
4 Dev., 345.) : 

4. The charter does not make the Company, keepers of a fer- 
ry, nor give them power to purchase one; and therefore, as 
a corporate Company, they cannot keep a ferry. 

Barrie, J. It is unnecessary to consider all the objections 
urged by the defendants against the sufficiency of the bill of in- 
dictment, upon their motion to arrest the judgment. We think 
that it is fatally defective in not setting forth how the duty of 
keeping a public ferry, and transporting passengers, became im- 
posed upon the defendants. A corporation, being the creature of 
the law, can acquire only such rights and incur such correspond- 
ing liabilities, as may be prescribed in the charter by which it 
was created. Head v. Providence Insurance Company, 2 
Cranch’s Rep., 127,— The Trustees of Dartmouth College v. 
Woodward, 4 Wheat. Rep., 518,—The Bank of the United 
States v. Dandridge, 12 Wheat. Rep., 64. A Railroad Com- 
pany, forinstance, cannot become the owners of a ferry, unless a 
power authorizing the purchase is expressly or by a necessary im- 
plication given to them; and they cannot therefore, without 
such power, have the duty imposed upon them of keeping up such 
ferry. ‘The bill then, ought to have stated how the defendants, 
under their charter, became the owners of the public ferry in 
question, which is an ordinary ferry, and not one necessarily con- 
nected with the railroad transportation, and thereby became sub- 
jected to the duty of transporting passengers across it. State v. 
Justices of Lenoir, 4 Hawks’ Rep., 194,—WState v. Commission- 
ers of Halifar, 4 Dev. Rep., 345,—State v. King’, 3 Ire. Rep., 
411,—State v. Patton, 4 Ire. Rep., 16. The indictment being 
defective in this particular, we must direct the ps hom to be ar- 
rested, without adverting to the other grounds relied upon by the 
defendants ; and this opinion must be certified as the law directs. 


Per Curiam, » Judgment affirmed. 
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WILLIAM BUFFALOW vs JOHN B. HUSSEY, ADM’R. 


A sheriff is not liable as special bail, after he has committed a defendant on mesne pro- 
cess, though such defendant be permitted by him to go at large. 

Where a scire facias was issued against a sheriff to charge him as special bail for a per- 
son sued at the instance of the plaintiff, and who had been, for want of bail, committed 
to jail in the sheriff’s county, and afterwards discharged as an insolvent by two magis- 
trates :—Held, That the sheriff was not liable as specia! bail. 

(The case of Montgomery v. McAlpin, | Ire., 463, cited and approved. ) 


Tus was a scire facias against E. E. Hussey, the intestate of 
the defendant, to subject him as special bail of one John W. 
Lewis, to the payment of a judgment against him in the Superior 
Court of Northampton, and the case was submitted to his Honor 
Judge Batmey, at the Spring Term, 1853, of said Court, upon 
the following facts agreed between the parties : 


<‘On the 5th day of May, 1851, the plaintiff issued his writ 
returnable to Fall Term, 1851, of the Superior Court of North- 
ampton, against one John W. Lewis, of Duplin county, which 
chme to the hands of E. E. Hussey, sheriff of said county, on the 
3ist July, 1851 ; and the said Hussey made return of the same 
as follows : 

‘¢<¢25th September, 1851, executed, and the defendant con- 
fined in thesjail of my county, for the want of bail.’ 

<¢ Judgment by default, final for the debt, was taken against 
Lewis at the return Term; and thereupon a scire facias to 
charge the said Hussey as bail of Lewis issued, and was made 
known to Hussey by the coroner of Duplin county. The said 
Lewis had been discharged out of the jail of Duplin county by 
two justices ofjhe peace, as an insolvent debtor—the plaintiff 
being notified of his application for a discharge. 

‘«< The said E. E. Hussey, before pleading to this scire facias, 
died intestate, and the defendant, as his administrator, was made 
a party in his stead. 

“<¢Tf, upon this statel@f facts, his Honor is of opinion that the 
plaintiff is entitled to recover, then there is to be judgment for the 
plaintiff for the sum of $351., with interest on $300. from 26th 
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April, 1852, and the sum of $7.86. costs formerly recovered, and, 
the costs of this suit ; but should his Honor be of opinion that the 

plaintiff is not entitled to recover, then there is to be judgment 

for the defendant for his costs,’’ &c. 


And his Honor being of opinion that the plaintiff was not en- 
titled to recover, gave judgment for the defendant accordingly, 
and the plaintiff appealed to the Supreme Court. 


Barnes, for the plaintiff, 
Bragg, for the defendant. 


Battie, J. The judgment pronounced in the Court below, 
upon the case agreed was in our opinion correct. The de- 
fendant’s intestate as the sheriff of Duplin county was ex- 
pressly authorized by the 54th Section of the 31st chapter of the 
Revised Statutes, upon arresting the body of Lewis by virtue of 
the plaintiff’s writ, and upon the default of Lewis to give bail, to 
imprison him in his, the sheriff’s own county. After this, the 
sheriff had no power to take bail from his prisoner, and could not 
therefore become his special bail, as was decided in the case re- 
ferred to by the defendant’s counsel, of Montgomery v. McAlpin, 
1 Ire. Rep., 463. That case it is true, differs from the one now 
before us, in the particular mentioned by the plaintiff’s counsel, 
that there the defendant in the writ was already in prison under a 
capias ad satisfaciendum, at the instance of another person, which 
was stated in the sheriff’s return. But it will be seen that the 
Court, in the opinion delivered, did not advert to that circum- 
stance. 'They-say that a person who has been arrested, and 
given bail, may, upon being surrendered by his bail, give other 
bail according to the provisions of the 4th and 5th sections of the 
10th chapter of the Revised Statutes ; but if in @efault of bail on 
his original arrest, he was committed to jail, he cannot afterwards 
be permitted by the sheriff to go at large upon bail. In sach 
case, the only mode by which he can be discharged out of cus- 
tody is to enter bail to the action in theVourt to which the writ 
is returnable, or by obtaining a rule of Sich Court for his dis- 
charge, as provided in the 54th section of the 31st chapter, above 
referred to. <¢ If the sheriff release the prisoner, or permit him to 
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depart from prison, before such bail is put in as above, or there is 

a rule of Court to discharge him, the sheriff is guilty of an es- 
cape ;’? and of cotifée he cannot be held liable as special bail. 
Whether the discharge of the prisoner by the two magistrates of 
Duplin county, under the circumstances stated in the case agreed, 
will be a legal defence for the sheriff in an action for an escape, 
it would be improper for us to decide, as no such question is now 
before us. It is sufficient for us to say, that the proceeding 
against him as special bail cannot be sustained. 


5 


Per Curiam. Judgment, affirmed. 








| STATE vs. STEPHEN PARISH. 
fie " 


Though the examining magistrate, before whom a prisoner charged with felony is 
brought, does not reduce the examination to writing, as it is his duty to do, yet evi- 
dence may be given of such prisoner’s confessions at the time. 

But to render such evidence admissible it must appear that the committing magistrate did 
not take down the examination in writing, or that the same is lost. 

Where a magistrate was called to testify to confessions of a prisoner, brought before him on 

P a charge of homicide, and stated that he inquired of the prisoner how the facts were ; 

: and thelevidence being objected to by prisoner’s counsel, the witness stated that the ke 

) 





confessions offered were voluntarily made ; whereupon the presiding Judge allowed 
them to be given in evidence :—Held that the prisoner’s counsel was not bound to ap- : 
prise the Solicitor for the State nor the Court, of the grounds of his objection, and is : 
not, therefore, precluded from insisting in this Court on the objection, that there wasno ~ 
proof that the prisoner’s examination was not reduced to writing. 
(Case of State v. Erwin, 1 Hay. 113, cited and approved.) 


The prisoner was indicted for the murder of one Josiah 'T'. 
Parker. On the trial, before SaunpErs, Judge, at Chowan, on | 





the last Sprit Circuit, a witness named Simpson was introduced 
to prove certain confessions of the prisoner ; and he testified that 
the prisoner was brought before him and one Welch, Justices of ' 
the Peace of Chowan county, on a warrant for shooting the de- 
ceased, ‘¢ That wit inquired of prisoner how the facts were. ’ 
This evidence being*0bjected to, witness in answer to questions 
put to him, stated that no promise, threat or inducement of any 
kind, either of hope or fear, was held out to prisoner, and that he 
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voluntarily made the confession offered. His Honor thereupon , 


admitted the evidence, and the witness proceeded to give the con- 
fessions and statements of prisoner.’’ It does not appear in the 
ease that the magistrates did not reduce their examination of the 
prisoner to writing, nor was there any testimony offered in rela- 


® tion to that fact. 


(There were several other points made for the prisoner in the 
Court below, and argued also in this Court ;. but it is deemed un- 
necessary to state them here, inasmuch as the case in this Court 
turned upon the single exception above set forth.) 

The jury foynd the prisoner guilty of murder, and judgment 
of death having been pronounced against him, he appealed to 
the Supreme Court. 


Jordan, for the prisoner. . 
Attorney General, for the State. 


Pearson, J. The Justice before whom the prisoner was 
brought.on a warrant for shooting the deceased, stated that he 
inquired of the prisoner how the facts were? and (as we under- 
stand the record) was about to relate what the prisoner had said 
on his examination. ‘‘ This evidence being objected to, witness 
in answer to questions put to him, stated that no promise, threat 
or inducement of any kind, either of hope or fear was held out 
to prisoner, and that he voluntarily made the confessions offered. 


- His Honor thereupon admitted the evidence, and the witness pro- 


ceeded to give the confessions and statement of prisoner.’’ 

For this the prisoner excepts. ‘There iserror. It was at one time 
questioned whether parol evidence of what a prisoner said, upon 
his examination before the committing magistrate, could be given 
in evidence by the State under any circumstances,i§n the ground 
that it was the duty of the magistrate to put the examination in 
writing ; and the State ought not to take advantage of the ne- 
glect of one of its officers. It was decided however, that the 
requisition upon the magistrate to reduce thgexamination to writ- 
ing was only directory, and there was no n, notwitstanding 
his neglect of duty, why the State should not have the benefit of 
confessions made before him, as well as when they were made 
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before a third person, provided it was proven that the examina- 
tion had not been taken down in writing ; for in the absence of 
such proof, the presumption was that the magistrate had done his 
duty. State v. Erwin, 1 Hay. 113, 1 as 309, Foster 255, 

296, Roscoe’s Cr. Ev. 60. 

In the case now before us, it was not proven that the examina- 
tion had not been taken down in writing by the magistrate, as it 
was his duty to do. The objection therefore: is fatal, if it is 
presented by the bill of exceptions. 

In reference to this we have had some difficulty. The evi- 
dence was objected to in general terms. ‘The very able and effi- 
cient Solicitor, taking it for granted that the ground of objection 
was the want of proof that the confessions were voluntary, im- 
mediately removed that ground of objection, and thereupon his 
Honor admitted the evidence, without adverting to the fact that 
there was still,the ground of objection above referred to. And 
the question is, was it the duty of the prisoner’s counsel fo ap- 
prise the Solicitor for the State, or to inform the Court that there 
was still this ground of objection to the admissibility of the evi- 
dence? Or was it the duty of the Solicitor for the State, or of 
the Court to call upon the prisoner to state his grounds of objec- 
tion? 

As this requisition was not made upon the prisoner’s counsel, 
we are unable to see any reason why the omission to state the 
grounds of objection to the evidence, should preclude the prison- 
er from insisting that he is entitled to a venire de novo ; because, 


“after objection on his part, evidence was admitted which the law 


did not authorize upon the state of facts then before the Court. 


Per Curiam. Judgment reversed, and venire de novo 
. awarded. 





Oe as ay eee sate 
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DAVID H. STOKER ett. vs. DAVID KENDALL. 


The right of the next of kin to letters of administration is not absolute and exclusive, 
so as to give them a Jegal claim to demand that the appointment of a third person as 
administrator should be vacated, to make room for their application. 


» If the next of kin do not apply for letters of administration, or fail to give bond and se- 


curity as the law requires, and the County Court thereupon gives the appointment to 
some other person, the next of kin have no further right, and the Court has no power 
to revoke or declare void such appointment. 


Tus was a contest for letters of administration on the estate of 
Eliza Coleman, dec’d, commenced in the County Court of Stan- 
ly, and the following is substantially the case, as presented by the 
record :— i 

David Kendall, the defendant, gave notice to the plaintiff to 
come forward and apply for adrhinistration on the estate of said 
intestate, and that he would make application at November Term, 
1849, for the same as a creditor or claimant against the said es- 
tate, and as assignee (of R. P. Coleman, the brother, and Nancy 
R., sister of the intestate,) of the right of administration. At 
November Sessions, 1849, the plaintiff appeared and applied for 
letters of administration, which were granted to him by the Court, 
on his giving bond and security according to law. But he failed to 
give the bond required ; and at February Sessions following, let- 
ters of administration were granted to the defendant, who entered 
into bond as required by the Court, was qualified, and entered 
upon the administration of the estate of the said intestate. At 
the May Sessions of said County Court,.the plaintiff and his wifé 
caused notice to issue to defendant to show cause why the letters 
of administration theretofore issued to him should not be revoked, 
und letters granted to them as next of kin of the intestate ; and » 
at August Term, 1850, the parties appeared, when the said Coun- 
ty Court of Stanly refused to vacate the letters of administration to 
the defendant, and the plaintiffs appealed to the Superior Court. 

And the matter of the plaintiffs’ application coming on to be 
argued before his Honor Judge Dick, at the last Spring Term of 
the Superior Court, he gave judgment vacating the letters of ad- 
ministration granted to the defendant, and directed a procedendo 
to issue to the County Court, to proceed in appointing the plain- 
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tiffs as administrators of the said gstate ; from which judgment 
the defendant appealed. 


_ Strange, for the appellant : — 

1. The next of kin may appoint a person to take out letters of 
administration in their stead. (Ritchie v. McAuslin, 1 Hay. 220— 
Smith v. Munroe, 1 Ire. 343—Wms. on Exrs. 283.) 

2. As to rights of creditors and persons having the beneficial in- 
terest, vide Wms. on Exrs. 287, 290. 

3. But Stoker and wife had forfeited their right, by not com- 
plying with the terms of the Act of Assembly. (Rev. Stat. ch. 
46, sec. 2.) 

4. As to the cages in which a Court may revoke letters. (Wms. 
on Exrs. 377, 391.) 


_ Pars gan, contra. 


” Bisinsdn, J. The right of the-next of kin to be appointed 
administrator is not absolute and exclusive, so as to give such next 
of kin a legal claim to demand that the appointment of a third 
person should be vacated, to make room for their application. If 
the next of kin do not apply for the appointment, or fail (as in 
our case) to give bond and security as the law requires, and the 
County Court thereupon gives the appointment to some other 
person, the next of kin have no further right, and the Court has no 
power to revoke or declare void the appointment previously made. 

The object in appointing an administrator, is to have the estate 
of the intestate taken care of. Since the statute of distributions, it 
in fact makes but little difference who is appointed administrator, 
so that he is a fit person, and gives the bond required by law. 
Prior*to that statute, as the administrator had a right to the sur- 
plus, after the debts were paid, it was a matter of very consider- 
able consequence to obtain letters of administration ; and there 
were frequently contests about the right. But now it can only 
affect the right of the creditor to retain ; and when the next of 
kin are guilty of laches as to the time of making the application 
or otherwise, the County Court may exercise a sound discretion 
in the premises. The judgment of the Superior Court is revers- 
ed. ‘This opinion will be certified. 


Per Curiam. . Judgment reversed. 
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. . 
STATE (AND SUSANNA. ADAMS) sgpevan H. PATE, Jr. 


4 

All suits prosecuted in the name of the State are not necessarily criminal suits, as dis- 
tinguished from civil suits—the true test being, that when the proceeding is by indict- 
ment, the suit is criminal, and when by action, or other mode, though in the name of 
the State, it is a civil suit. 

Hence, a proceeding in bastardy, being a civil suit, where the defendant made up an is- 
sue that he was not the father as charged :—Held, That the State was entitled to four 
peremptory challenges, (under 37th sec. 31st ch. Revised Statutes.) 

_ Cran omen of he Mate v. Floyd, 13 Ire., 382, cited and approved.) 


Tuts was a proceeding in bastardy, returned to the Court of 
Pleas and Quarter Sessions of Wayne county, in which Court 
the defendant pleaded that he was not the father of the child as 
charged. From thence it was carried upon the appeal of the 
County Solicitor to the Superior Court, where it was tried before 
Manty, Judge, on the last Spring Circuit. 

In selecting a jury, the Solicitor for the State claimed the right 
of making four peremptory challenges, which was overruled by 
his Honor. On the trial, in order to repel the presumption raised 
by the examination of the woman before the magistrate, the de- 
fendant offered to prove that she had made concerning the matter 
contradi statements. ‘To this the Solicitor objected, upon 
the ground that the woman must first be called by the defendant. 
This objection was also overruled by his Honor ; and from a 
verdict and judgment in favor of the defendant, the Solicitor for 
the State appealed to the Supreme Court. 


Attorney General, for the State. 
McRae, for the defendant. é 


Pearson, J. By the Revised Statutes, ch. 31, sec. 37," 4 


‘‘each party in all civil suits’? may. challenge peremptorily 
four jurors. So the question is, are proceedings in bastardy 
‘ civil suits ?’’ 

Suits are either civil or criminal. All criminal suits are prose- 
cuted in the name of the State ; but all suits prosecuted in the 
name of the State are not criminal suits :—an action of debt may 
be prosecuted in the name of the State. The true test is, when 
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the proceeding is by indictment, it is a criminal suit ; when by 
action or other mode, although in the name of the State, it is a 
civil suit, and should bey the clétks put on the civil, as distin- 
guished from the State docket. By the “‘ Declaration of Rights,’ @ 
no free man shall be put to answer any criminal charge, but by 
indictment, presentment, or impeachment. By Rev. Stat., ch. 
35, sec. 6, no person can be charged in a criminal proceeding, 
except upon a bill of indictment. Tested in this way, the pre- 
sent is a “¢ civil suit,’’ although prosocuted in the name of the 
State, and the plaintiff was entitled to four peremptory challen- , 
ges. The object of the suit is not to punish the defendant for an 
act done to the injury of the public, but to indemnify the County 
of Wayne against a liability for the support of a bastard child, of 
which the defendant is by law the reputed father. 

The other question is settled. State v. Floyd, 13 Ire., 382. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 
STATE vs. JAMES L. CARDWELL. é 


In an indictment for obstructing a public highway, where the question was whether the 
same had been used as a public highway or not, and there was a conflict of testimony 
between the witnesses for the State and the defendant as to that fact; and the Judge 
below charged the Jury that “if the evidence offered in the case satisfied them that 
the road had been used as a public highway for twenty years, they were at liberty to 
presume that the said road had been established as a public highway,” and in that case 
the defendant was guilty ; and he declined te charge, as asked for by the defendant, 
that if the road had been used in no other manner than as described by the defendant’s 
witnesses, (not as a public road,) the jury were not at liberty to infer its establishment 
as a public road :—Held, that such charge was a violation of the Act of 1796. (Rev. 
Stat. ch. 31, sec. 136.) 

It seems that the establishment of a public highway may be inferred by the jury from 
the use of it as such for twenty years, although the time and manner of the user is 

shown to have been under imperfect and irregular proceedings. 


Tae defendant was indicted for obstructing a public highway. 
On the trial before his Honor Judge Serre, at Rockirigham, at 
Spring ‘Term, 1853, the only question was as to whether the road 
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charged in the bill of indictment was a public highway or not— 
the fact of its obstruction by the defendant not being denied. 
The State offered in evideliite a of the County Court of 
® Rockingham, at May Term, 1826, the following words : 
‘‘ Richard Wall and others—Petition for road—Advertised—or- 
dered that a writ issue to summon a jury—lIssued ;’’ and alsoa 
record of August ‘Term, 1826, as follows: ‘Richard Wall and 
others—Petition for road-——writ issued—treport returned and con- 
firmed.’’ No petition praying the establishment of such road, nor 
writ gpr report of any jury in the premises was offered in evidence. 
The records of said August Term and the February Term fol- 
léwing showed the appointment, by the Court, of overseers over 
the said road. The prosecutor testified that he thought, though he 
was not certain of the fact, that he had known the said.road once 
worked upon by an overseer and hands, and that at another time 
he himself, with his own negroes, had worked on it, though with- y 
out any authority from Court, ‘That the road had been used as 
a public road for twenty or twenty-five years, and was so consid- 
ered in the neighborhood. Another witness testified that he had 
worked on the road under the overseer appointed in the year 1827, 
but that he had never known it worked on since that time—though 
he lived in the neighborhood. Another witness stated that in 1827 
he saw a jury, one of whom was the father of the defendant, 







—_ 





laying off the road, and he. thought the road, as marked off at , 
that time, ran on the same track with the road now obstructed. 
It was further proved on the:part of the State, that the defendant 
had said, a few years before the finding of the bill, that the road 


was a public road, and had beén as long-as he had known it. 
The deféndant introduced several witnesses, two of whom tes- 
tified that they were born on the land through which the said road 
runs, ‘ind had known it well for twenty or twenty-five years, dur- 
ing which time its track had been almost entirely changed ; that 
it never had beem used or considered by the neighbohood as a 
public road, but only as a passway for persons on foot or horse- 
back, except.as to one part of it, over which the father of the de- 
fendant was in the practice of hauling logs to his mill ; that they 
had never known it worked on, nor heard of its being so, and 
that for twenty years or morg,it had been almost impassable for 

















a Ae 
JUNE rift, 1853. 247 





State v. Cardwell. 





vehicles ; and one of the witnesses, a brother of the defendant, 
stated that he had repeatedly known his father to change portions , 
of the road as his cor#eniéiiie requiréd him to change his fences— 
though the fence of the defendant crosses the track of said road 
as itran when he first knew it. Other witnesses testified that they 
lived in the neighborhood of the said road—that they had known 
it for twenty or twenty-five years—that it never had been reputed 
a public road, nor worked on as such, so far as they knew or. ever 
heard of—that they had never known it used except by persons 
on foot or horseback, and that during most of the period igphad 
been almost impassable for wheel vehicles. 

The defendant’s counsel asked the Court to charge the jury ; 
Ist, that according to the proof, the road had never been establish- 
ed as a public road, in the-manner prescribed by Act of Assem- 
bly, for the reason that no petition praying for the same, nor writ, 
nor report of the jury had been offered in evidence ; 2d, that if 
the road had been used in no other manner for twenty or twenty- 
five years, than as described by the defendant’s witnesses, the ju- 
ry- were not at liberty to infer its establishment as a public road ; 
and 3d, that where the time and manner of the commencement 
of the user of the road was shown, as in this case, to be under 
imperfect and irregular proceedings of the Oounty Court, the ju- 
ry were not at liberty to infer its establishment from the user of 
twenty years. 

His Honor charged the jury, that there were two modes known 
to the law by which public highways could be established. 1. By 
the mode: prescribed by Act of Assembly—but that the proceed- 


_ings of the County Court offered in evidence here were defective 


and insufficient, for ‘he reason thatno ;° ‘ition, nor writ nor report 
was shown. 2. Though the proceedings of the County Court 
were defective, that if the evidence offered in this case satisfied 
the jury that the road had been used by the public as a highway 
for the space of twenty years, they wer at liberty to presume that 
the said road had been established as a vublic highway, and in 
that case they ought to find the defendant guilty ; and his Honor 
declined to charge the jury that if the road had been used merely 
as described by the defendant’s witnessesses, they were not at lib- 
erty to presume its establishment as public road. And his Hon- 
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or further declined to charge the jury as prayed for on the third 
point. There was a verdict of guilty—motion for a new trial 
overruled—and judgment being @n the verdict, the de- 
fendant appealed. 





Attorney General, for the State. 
J. H. Bryan, for the defendant. 


Barrie, J. The defendant’s counsel prayed the Court for 

jal instructions to ihe jury in three several particulars. The 
first was given ; and of that the defendant has no right to com- 
plain. ‘The second was refused ; and if the defendant was entitled 
to it in law, the refusal to give it was error, even though the gen- 
eyal charge was of itself unexceptionable, as has been several 
times decided by this Court. State v. O’ Neal, 7 Ire. Rep. 251. 
The use of a road, as a public highway for twenty years, will 
authorize a jury to presume its dedication to that purpose ; and 
the general charge of the Court recognizing that principle is fully 
sustained by the cases of Woolard v. McCulloch, 1 Ire. Rep. 
432 ; State v. Marble, 4 Ire. Rep. 318 ; State v. Hunter, 5 Ire. 
Rep. 369. But the defendant’s witnesses swore that it never had 
been used or considered in the neighborhood as a public road ; 
that it never had been worked on as such ; that its location had 
been several times changed by the persons over whose lands it 
ran ; and that it had been ua€d only by passengers on foot and 
horseback, and was nearly impassable for wheel vehicles. If this 
testimony was true, it rebutted rather than supported the presump- 
tion of the road’s being a public one. Why then did not his 
Honor so charge the jury? His refusal must have been for the 
reason, either that the desired instruction was not supported by 
law, or that it was rendered unnecessary by his general charge. 
That it was in accordance with law there can be no doubt ; and 
that it was not tendered unnecessary by the general charge will 
be made evident by a moment’s reflection. ‘That charge, in the 
terms in which it was given, tended to direct the attention of the 
jury more to the testimony introduced by the State than to that 
offered by the defendant ; and to leave the impression upon them 
that the Judge thought the late entitled to their verdict. ‘This 
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the defendant had a right to haye corrected ; and if his instgyction 
had been given, then the viet oth parties would have been 
distinctly presented to ‘the ; and they would have been com- 
pelled to decide between the parties, without the possibility of 
having been misled by the supposition that the Court favored one 
more than the other. The refusal to give the instruction tended 
still further to prejudice the jury against the case of the defend- 
ant, by leading them to suppose that it was not sustained in fact} or 
was against law. This wasa palpable violation of the Act of 1796, 
(1 Rev. Stat. ch. 31, sec. 136,) which forbids a Judge from giv- 
ing an opinion whether a fact is fully or sufficiently proved, but 
declares it to be his duty to state, in a full and correct manner, 
the facts given in evidence, and to declare and explain the law 
arising thereon. Hence it is settled, that if there be no testimony 
sufficient to establish a fact, it is the duty of the Judge to say so ; 
but if there be any testimony tending to prove the fact, he must 
leave its weight to be determined by the jury, while he declares 
and explains itg effect in law. The principles herein stated will 
be found decided or referred to in the following, among other 
cases: Reed v. Shenck, 2 Dev. Rep. 415 ; State v. Moses, Ib. 
452 ; Simpson ¥. Blount, 3 Dev. Rep. 34; McRae v. Evans, 
1 Dev. & Bat. Rep. 243 ; State v. Scott, 2 Dev. & Bat. Rep. 
35 ; Horney v. Craven, 4 Ire. Rep. 513; Bynum v. Bynum, 
11 Ire. Rep. 632; Hice v. Woodgrd, 12 Ire. Rep. 293 ; Avery 
v. Stephenson, Ib. 34; Bailey v."Pool, 13 Ire. Rep. 404. 

As the defendant is entitled to a new trial on account of the re- 
fusal of the Judge to give the second instruction which he prayed, 
we have not considered particularly the propriety of the third ; 
but we are inclined to think that it is untenable, and that his 
Honor properly refused to give it. 


Per Curiam. Judgment reversed, and venire de novo 
ordered. oy 
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i i 
JOHN — = HECKMAN. A 


A plea in abatement to the jurisdiction, averring that both the plaintiff and defendant are 
foreigners, but not averring that the contract sued on was made abroad, is defective 
and cannot be sustained. 
This Court will:not take notice of the statement of facts, made by the Judge below, 
When no issue is joined in regard thereto. ° 





Assumpsit for work and labor done, commenced by warrant 
before a Justice of the Peace, and upon appeal to the Superior 
Court, the defendant put in a plea in abatement, avering that 

» ¢ the parties to said action are foreigners—that the said Henry 

* Heckman was not-at the time of the suing out of the original war- 
rant in this case, isnot now, and has not at any time been, a citizen 
of anfof the Dnited States of America, nor a resident of any of 
the United, States of America, but that he was, at the time of the 
suing out of the said original warrant and still is, a subject of Vic- 
toria, Queen of the United Kingdom of Great Britain and Ireland, 
a citizen of Nova Scotia, and a citizen of Yarmouth, Nova Sco- 
tia ; and that the said John Stramburg was not at the time of the 
suing out of the said original warrant in this case, and is not now, 
and hath not at any time been a citizen of @@y of the United 
States of America, or a resident of any of the United States of « 
America, but that he was at jie time of the suing out of the said 
warrant in this case, and is now, and hath always been a subject 
of Victoria, Queen of the United Kingdom of Great Britain and 
Ireland, a citizen and resident of Bristol, England, and this ac- 
tion is properly cognizable in the Courts of Great Britain, and 





this the said defendant is ready to verify, wherefore he prays 
judgment,’ &c. To this plea the plaintiff demurred. 

His Honor, Judge Many, before whom the case was tried at 
New Hanover @uperior Court, at its Special Term, in 1852, t 
Zave judgment overruling the demurrer, and sustaining the plea ; 
from which the plaintiff prayed an appeal to the Supreme Court, | 
and his Honor disallowing the same, on the ground that the 
plaintiff sued in forma pauperis, the case was brought up to this 
Court by certiorari at last June Term. 


ao 
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D. Reid, in support of the demurrer, argued—1. That the # 


plea does not deny the lant’s residence in the ty of 
ay \s New Hanover, except ar, ,and isbad. (Mosely ¥. Hunter, 
3 Ire. 2. * 


2. The plea does not give a better writ. This Court cannot 
judicially know that there are Courts of common law jurisdiction 
in Nova Scotia. 

° 3. Nor does it set out that the cause of action accrued béfond 
“ the jurisdiction of the United States. He further argued that 
foreigners may sue in our Courts on contracts made abroad. 
(Story’s Confl. Laws, ch. 14, secs. 538, 542, 554,—De la Vego 

v. Vianna, 1 Barn. & Adolph., 284.) 

Strange, contra: This case presents the questions—1. Have 
our Courts jurisdiction, where the plaintiff and defendant are 
aliens, and the tontract was made abroad? This question is rais- 

j ’ ed by the plea and demurrer. (Gardner v. Thomas, 14 John. 
Rep., 134,—Johnson v. Dalton; 1 Cow. Rep., 543,—Boutlett v. 
Wyman, 14, John., 260,—Hallett v. Lamothe, 3 Mur., 279,— 
Martin v. Hunter’s lessee, 1 Wheat. 334.) He also ¢ited Act of 
Congress, 1790, ch! 50, sec. 6. 

2. As to the right of plaintiff to certiorari, he cited Estes v. 
Hairston, 1. Dev..354,—Baker v. Halsted, ante 41. __ 


of 


yi 3 Pearson, J. We are configed by the record to the single 
question of the sufficiency of the"plea in abatement. It is fatally 
defective, and does not present the question intended. ‘There isno A 
allegation that the contract was made in a foreigncountry. For 
aught that appears upon the face of the record, the contract was : 
made in this State ; and the plea presents the question, Can one 
foreigner sue another in the Courts of this State, upon a contract 
for ‘‘ work and labor done,”’ entered into in this State? The 
Judge an the Court below sends up a statement of facts ; but 
there was no issue joined upon the facts, andéhe statement of dis 
Honor has no bearing on the case, as presented by the record. 

This opinion will be certified, and the Court below will enter 
judgment respondeat ouster. 





Per Curiam. Judgment reversed. 


| 
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. STATE v. ALVI ORNTON. 
¥ The keeper of a shop for the sale of spirituous liquors, who permits the promiscuous as. 


sembling about his shop of persons who cause disturbance by loud noises, quarreling 
and swearing—and such disturbance being the probable consequence of his conduct—is 
indictable for keeping a disorderly house. 

(The principle of this case distinguished from the case of State v. Matthews, 2 Dev. & 


Bal 424.) +4 


Tue defendant was tried upon an indictment for a nuisance, ' 
before Many, Judge, on the last Spring Circuit, at Wayne, to 
which county the case had been removed from the county of 
Johnston ; and the following is the case transmitted to this Court : 





<< It appeared that the nuisance consisted in the frequent assem- | 

bling 7 of persons, white and black, in tHe ) time and | 

the night, on work-days and Sundays, at public and private times, y 

in the town of Smithfield, and drinking and making loud noises 

by loud talking, cursing, swearing and quarrelling. The dis- 

turbances occasionally took place in the shop of the defendant, | 

but more frequently in front of and aroundit. It appeared that the 

defendant sold spirituous liquors in this shop, and persons passed in 

and out of it. It also appeared that there were two other shops for 

the sale of spirits in the same part of the towft—one of them 

being opposite. ’ 
‘‘Upon the subject of the #Wefendant’s responsibility for the 

nuisance, the Court held that if it were caused by persons in his 

house, or by persons immediately in front of or otherwise adjacent 

to his house, who had been furnished by him with excess of li- 

quor, and the disturbances were thus the probable and natural 

consequences of his, defendant’s conduct, he was responsible # 

and instructions to this effect being given, there was a verdict of 

guilty, upon which judgment having been rendered, the defend- 


ayt appealed to thil*Supreme Court.” 


; Attorney General, for the State. 
Miller, for the defendant. 


Pearson, J. There isnoerror. We concur with the Judge 
in the Court below,both in his conclusion and his reasoning. 


Per Curiam. Judgment affirmed. 
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WILLIAM H. witiiikn vs. DAVID L. PERKINS. 


A. bought of B., a distiller, three hundred barrels of rosin, to be delivered “ when 
called for within the week next after the purchase,”’ and paid for the same. Within 
‘* the week,”’ B. manufactured and had on hand at his distillery more than the above 
quantity of rosin, but A. did not call for it within ‘the week ;’’ and afterwards it, 
with the distillery, was consumed by fire :— 

Held, first, that A. was bound to call for the rosin within the time agreed upon. 

Secondly, that B. was not bound to set apart for A. any particular three hundred barrels. 

Thirdly, that A. having failed to perform his part of the contract, the rosin remained at 
his risk, and the loss must be borne by him. And therefore, he could recover, neither 
the value upon the contract, nor the price, on a count for money had and received. 

(The case of Waldo et al. vy. Belcher, 11 Ire. 609, distinguished from this.) 


& 


Assumpsit, in which the plaintiff declared upon a breach of 
contract by defendant in not delivering three hundred, barrels of 
rosin, and for money had and received. Plea—general issue. 
The case was yo before Manty, Judge, at the January special 
Term of Beaufort Superior Court, 1853, upon the following facts 
agreed between the parties :— 

The plaintiff purchased from the defendant three hundred 
harrels of rosin, and took from him the following receipt : 


‘¢ William H, Willard, Bo’t of D. L. Perkins 300 barrels com- 
mon rosin at 90, $270, in merchantable order, and to be deliver- 
ed when called for next week—January 24th, 1851. 


Received payment, 
D. L. PERKINS.” 


Perkins at the time was a distiller, having a still on the river 
opposite Washington, in which town the parties resided. At 
the time the receipt was given, Perkins had not the quantity of 
rosin on hand. A few days after the expiration of the ‘ next 
week,’’ (mentioned in the receipt,) Perkins’s still was accidentally 
burnt down. There was a demand by the Plaintiff, and a re- 
fusal by the defendant on or about the Ist April 1851. After the 
date of the receipt, and before the expiration of the next week, 
Perkins manufactured a much larger quantity of rosin than three 
hundred barrels, and the same was on hand at his still, and after- 
wards, until his still was burnt, when the Tosin was burnt with 
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the still, Atno time was any part of said rosin set apart for 
Willard. 

His Honor, being of opinion that the plaintiff was entitled to 
recover, instructed the jury accordingly, who found a verdict for 
the plaintiff; and judgment having been thereon rendered, the 
defendant appealed to the Supreme Court. 





Rodman for the defendant argued :— 

1. The plaintiff cannot recover on the special contract, because 
he has not performed his part of it, (Brown v. Ray, 11 Ire. 222.) 

2. He cannot recover on the count for money had, because the 
special contract is still open and unrescinded, and because he is 
himself in fault. 

Donnell, contra. 


Pearson, J. The value of the rosin must be a dead loss to 
one of the parties ; and the question is, upon Which of the two 
shall the loss fall? It must fall upon the defendant, although 
there was no default on his part, because it was in his possession 
when it was burnt, under the rule “a loss by the act of God falls 
upon the owner,’’ unless the plaintiff had, by a breach of the 
contract on his part, taken the risk upon himself. 

If the plaintiff was bound by the terms of the contract to take 
away the rosin, at some time during the ‘next week,’’ and vio- 
lated the contract by not doing”so, it was his fault that the rosin 
was left exposed to the fire ; and he is not at liberty to put the 
loss on the defendant by force of the maxim, “ no one shall take 
advantage of his own wrong.’’ So the question turns upon the 
construction of the contract. Was it the duty of the plaintiff, 
according to the contract, to take away the rosin at some time dur- 
ing the ‘next week?’ Was that a part of the bargain? Such 
is the import of the words made use of by the parties, and there 
is nothing growini® out of the nature of the thing to call for a de- 
parture from the words. On the contrary, all collateral consid- 
erations which the Court is at liberty to notice, tend to support 
that construction. ‘The plaintiff paid the price down. This in- 
dicates an intention.to take the article which he had paid for, as 
soon as he could géfit. Rosin is of a highly inflammable nature, 




















JUNE TERM, 1853. 255 





Willard v. Perkins. 





and no distiller will suffer it to accumulate on his premises longer 
than he can help it. This affords an inference that, although the 
defendant not having the article then on hand, would not bind 
himself to deliver it until the ‘‘ next week,”’ still he required the 
plaintiff to take it away at some time during that week, If it 
was not to be taken away during the next week, how long did 
the defendant agree to keep it for the plaintiff? For an indefi- 
nite time? for one year, or how long? It is said for a reasonable 
time. It is difficult to say what would be a reasonable time, con- 
sidering how much it would encumber the yard of the distillery, 
and add to the danger of fire. But the parties have not left this 
to conjecture ; they have fixed on sometime during the next week. 

The plaintiff violated his contract in not calling for it in that 
time, and it was left there at his risk. Had it not been burnt, he 
could have got it at any time ; but he certainly would have been 
liable to pay the defendant storage for keeping it. 

It was sai@™—y Mr. Donnell, << that time is not of the essence of 
a contract.’’ ‘That isa maxim of a Court of Equity in regard 
to the payment of money ; but it does not extend to other things 
even in that event, and no Court can hold, that the time for the 
delivery of a large quantity of rosin or of gunpowder at the fac- 
tory is not, from the nature of things, a very material part of the 
contract. 

It is also said, the rosin was never set apart and identified as 
the property of the plaintiff. What right or under what obliga- 
tion was the defendant to set apart the rosin before the plaintiff 
called for it? Who was to pay for the trouble of moving it? 
What good would it have done to set it apart, in the absence of 
the plaintiff, who of course would not be bound by it? Our de- 
cision is put.on the ground, not that the rosin had become the 
property of the plaintiff, but by a violation of his contract in not 
calling for it, it remained there at his risk. 

Our attention was called to Waldo v. Beleher, 11 Ire. 609, 
and it is said there, stress is laid on the fact that the corn was not 
measured and set apart, and consequently did not become the 
property of the defendant. So its destruction was the loss of the 
plaintiff. In that case, the question wasyyhether the corn had 
been the property of the defendant at iliac of the contract, 
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and it was held it had not, because it was not measured up and 
set apart so as to be then capable of being delivered. But there 
is no intimation that it would have made any difference if, after 
the date of the contract, the plaintiff had, in the absence of the 
defendant, gone through the idle ceremony of measuring up the 
requisite number of bushels, and made proclamation that he se¢ 
it apart for the defendant. 

In that case the corn was burnt before it was the duty of the 
Pj defendant, according to the contract, to take it away. Here the 
rosin was burnt after the plaintiff was in default in not taking it 
away, and while by reason of such default it was left there at his 
risk : the distinction is obvious. 

Having decided that the plaintiff cannot recover upon the count 
on the special contract, by reason of the breach of the contract 
on his part, it follows as a matter of course that he cannot recov- 
er on the common count for money had and receiyed to his use. 
The proposition is self-evident, that where there i special con- 
tract, one of the parties cannot fall back on the common counts, 
while the contract remains open and is not put an end to, either 
by mutual consent, or by such a breach or default on the side of 
the other party,,as will give to the former a right to treat the con- 
tract asa nullity. This proposition is so fully sustained by its 
good sense that no authority need be cited to support it. The 
idea that the plaintiff, who by reason of a breach of the contract 
on his part, cannot recover upon it, is, for that reason, at liberty 
to treat it as a nullity and fall back on the common count, cannot 
he entertained for a moment. 


Per Curiam. Judgment reversed, and venire de novo. 
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STATE ez rel. WILLIAM HILL AND H. W. WOLFF vs. ELISHA BONNER, 
JACOB L. FULK, AND OTHERS. 


Where by an Act of Assembly, certain persons were appointed commissioners “ to select 
and determine upon a site for a permanent seat of justice for S. County, who shall 
locate the same as near the centre of said County as a suitable location can be obtained, 
taking into consideration both the extent of territory and population ;”” and the com- 
missioners had made a selection. Upon an application for a prohibition and mandamus, 
on the general ground that the site selected was not in the centre of the ‘County :— 
Held, That though, had the commissioners neglected to discharge the duty at all, the 
Court might by mandamus have enforced its performance, yet here, the commission- 
ers having acted and exercised their judgment in the selection, and the trust evidently 
requiring, and the Act conferring a discretion, the Court cannot interpose by mandamus 
to control the exercise of that discretion. 2 


Held also, That the relators, at whose instance thi lication was made, having no par. 
ticular or private interest in the controversy was entirely of a public nature, 
were not liable on dismission of the application, costs to the defendants. 


(The case of the State v. King, 2 Ire., 22, cited and approved. ) 


Tuts was an information, filed by the Solicitor of the Sixth 
Judicial Circuit against the defendants, as commissioners appoint- 
ed under an Act of the General Assembly passed at the session of 
1850-’51, to select a site for a permanent seat of justice for the 
County of Surry, to show cause wherefore writs of Prohibition 
and Mandamus should not issue against them, prohibiting their 
further proceedings in the sale of town lots, at a place selected by 
them, called Dopson, and commanding al select a site, 
agreeably to the provisions of said Act, near the centre of said 
County, having due regard to territory and population. 

The defendants admitted service of the rule obtained, and filed 
their,answer to said information. Affidavits were taken by both 
sideggand the cause tried before Battey, Judge, at Spring Term, 
1853, of Surry Superior Court of Law. Upon hearing the affi- 
davits and the arguments of counsel, his Honor was of opinion 
with ‘the defendants, and accordingly discharged the rule and dis- 
missed the information ; from which judgment the plaintiffs prayed 
and obtained an appeal to the Supreme Court. 


Winston and Miller, for the plaiytiffs. 
No counsel for the defendants in this “ae 


¥ 
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Nasu, C.J. At the session of the General Assembly in the 
year 1851, an Act was passed to divide the County of Surry, 
‘provided a majority of free white men, entitled to vote for 
members of the House of Commons, shall vote for the same.”’ 
By the same Act the defendants were appointed commissioners 
‘* to select and determine upon a site for a permanent seat of jus- 
tice for Surry County, who shall locate the same as near the cen- 
tre of said County as a suitable location can be obtained, taking 
into consideration both the extent of territory and population.” 
The commissioners, in their return, state that they have perform- 
ed their duty with a strict and conscientious regard to the require- 
ments of the act. ‘These commissioners are the servants of the 
General ‘Assembly to perform the acts required of them ; in their 
ability and fidelity the lature confided ; and to their discre- 
tion the business was entrusted. With the exercise of that dis- 
cretion we cannot interfere, as they in their return gggte their com- 
pliance substantially with the act. If the Court Were to issue its 
mandamus, what would it command? That the commissioners 
should proceed to select a site for the County town, observing the 
requirements of the Act. We could not tell them whether the 
proper site is to the east or west of the centre line designated in 
the petition 7 or whether, if on the one side or the other, it would 
be the proper place, regard being had to the population of the 
County. ‘To @ so, would be assuming an authority not given to 
us, but to the defendants, the commissioners. “We could make 
no other fiat than the one already set forth. What other return 
then, could the defendants make than the one they have made, 
if it be the truth? Another mandamas might be issued, to which 
the same return might be made ; and in this way thelgite 
might be bandied about from term to term, to the great Injury 
and disturbance of the citizens of the County. If the defendants 
had neglected or refused to execute the power entrusted to them, 
we certainly might call upon them to show cause why they had 
been so negligent ; and, upon an insufficient return, might have 
issued a peremptory mandamus. Here, all we could do would 
be to command them to select the site for the permanent seat of 
justice for the Cou ecording to the law: which, under their 
oaths, they say ~ * done. 
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It has been suggested, that the proceedings might be sustained 
as an information in the nature of a guo warranto. To this the 
answer is, that the information filed charges, that the Statute, un- 
der which the defendants are required to act, is unconstitutiongl. 
If so, the power conferred upon them is void. It was said that 
the Statute was toid, because it submitted to the people of the 
County of Surry, to say whether it should become a law—there- 
by enabling a very small portion of the citizefls of the State to es- 
tablish a public law, binding, if at all, upon the whole Sflite ; 
and because it alters the fundamental principles of the govern- 
ment, by converting it from a representative republican govern- 
ment, as established by the constitution, into a pure democracy— 
calling on the people to do that which the people themselves 
had said by the constitution, which was their act, they would not 
do. Ata subsequent session of the Legislature, an Act was pas- 
sed ratifying and confirming what had been done under the original 
act.* It is Ht now therefore necessary for us to pronounce any 
opinion upon the constitutional question. But while we decline 
expressing such opinion, as being unnecessary to the decision of 
the case, we have no hesitation in saying, that it is only whilst 
the several departments of the government confine their action 
within the limits assigned them in the constitution, and fearlessly 
and firmly exercise the power there given them on all fit occa- 
sions, that our pure and noble constitution can secure to us the 
blessings of peace, harmony and prosperity. ‘The officers of each 
department are sworn to support the constitution of the State and 
are, therefore, on all proper occasions, as much bound to execute 
the power by it conferred upon them, as they are, not to assume 
authority by it not conferred. ' 

His Honor below dismissed the petition at the costs of the re- 
lators. We concur with him in his judgment, dismissing the pro- 
ceedings ; but not as to the costs. ‘The judgment below, dismis- 
sing the proceeding, is affirmed, but each party is to pay his own 
costs. ‘This is clearly settled by the case of State v. King, 1 Ire. 
22—the matter in dispute being of a public :nature, and the relat- 





* See Acts of 1852, ch. 22, page of paaaailes Laws 71. 
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ors having no particular or private interest in the controversy, 
apart from the rest of the citizens of Surry County. 


Per Curiam. Judgment affirmed, but without costs. 
° * 
v ELISHA ABRAMS vs. ROBERT H. PENDER. 


A. a carpenter by trade, enlisted in the army during the war with Mexico, and during 
his absence at the seat of war, B. sued out an attachment, levied on the carpenter's 
tools of A. left in the possession of a friend, and had them sold for a debt of A.:— 
Held, that whether during a voluntary absence of A. the tools of his trade would or 
would not have been liable to seizure under execution, yet B. was liable for a wrong- 
ful suing out of the attachment, A. not having fraudulently or privately absconded, 
within the meaning of the law allowing attachments, and there being no probable 
cause to suppose that he had. 


The plaintiff declared in case upon a count #or wrongfully 
suing out an attachment, and in TROVER for the conversion of his 
working tools. Upon the plea of general issue, the case was 
submitted to his Honor, Judge Baity, at Edgecombe, on the last 
Circuit, upon the following facts agreed between the parties :— 

The plaintiff was a carpenter by trade. He enlisted as a sol- 
dier to serve in the army during the late war with Mexico ; and 
when he was preparing to leave this country for Mexico, he de- 
posited his tools with one Hart. After the plaintiff had left this - 
country for the seat of war, the defendant sued out an attachment 
and caused the same to be levied on the said tools, when Hart 
informed him they were the working tools of the plaintiff, and he 
therefore objected to the levy, and upon final judgment in said 
attachment the said tools were sold, after due advertisement—the 
defendant being present and purchasing a part thereuf ; and most 
of the said tools were thus sold. 

The value of the tools was $100 :*and it is agreed that if the 
Court should be of opinion that the plaintiff is entitled to recov- 
er, he shall have judgment for that sum ; if that he is not enti- 
tled to maintain the action, the shall be nonsuited. And his Hon- 
or being of opinion with the plaintiff, there was judgment accord- 


ingly, and the defendant appealed. 
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Moore, for the defendant. 

Biggs, contra, argued :— 

1. The plaintiff had not removed out of the county privately, 
nor absented himself so that the ordinary process could not be 
served on him, (Rev. Stat. ch. 6, sec. 1,) and therefore the de- 
fendant sued out the attachment wrongfully. 

2. As a volunteer in the service of the United States, the plain- 
tiff was exempt from arrest, (U.S. Statutes at firge, Act of 1799, 
Vol. 1, page 751.) And an attachment being in lieu of personal 
service, was therefore sued out wrongfully, (Davis v. Garrett, 
3 Ire. 459.) 

3. The defendant was notified that these were the working — 
tools of the plaintiff, left with Hart, and therefore cannot be ex- 
cused for seizing for want of such notice, as in the case of Hen- 
don v. Edwards, 10 Ire. 43. 


Pearson, J, The plaintiff was entitled to recover upon the 
count for wrongfully suing out the attachment. A citizen of our 
State may sue out an original attachment, when the debtor is not 
an inhabitant of this State, or when, being a citizen of this State, 
he fraudulently eludes the ordinary process of law. 

In the present case, the defendant had no probable cause to 
support the allegation that the plaintiff was fraudulently eluding 
the ordinary process of law, or that he had, in the language of 
the Statute, privately removed, or was about to remove himself 
out of the county, or so absented, absconded and concealed him- 
self that the ordinary process of law could not be served on him. 
On the contrary, the plaintiff had enlisted as a soldier, and the 
fact of his leaving this State for Mexico, was a matter of public 
notoriety. There was as little cause to charge the plaintiff with 
a fraudulent evasion of the ordinary process of law, as there is to 
charge such an intent upon a member of Congress who goes to 
Washington, or a merchant who goes to New York. 

It is asked, what remedy has a creditor when the debtor enlists 
‘¢ during the war,’’ and leaves the State? It may be, that mesne 
process might have been served before the debtor left the State ; 
but it is sufficient for us to say that the want of a remedy is no ex- 
cuse for the defendant, and does not show probable cause, or jus- 
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tify a proceeding under a statute giving a remedy against a debtor 
who fraudulently evades the ordinary process of law. 

In the argument there was much discussion in reference to the 
Act of Congress which exempts the body of a soldier from arrest 
during the time of service. ‘The Act has no application to the 
case before us. ‘The exemption from arrest was not intended to 
be a benefit to the soldier, but was intended to benefit the service ; 
and therefore a Mabeas corpus may be sued out, (not by the sol- 
dier,) but by an officer of the company ; and upon his entering 
common dail, the body of the soldier is to be delivered to the offi- 
cer. So there is no personal privilege granted to the soldier, and 
the policy of the public in not having a soldier taken from the 
ranks, is made consistent with the rights of creditors, by enabling 
them, upon common bail, to proceed to judgment and execution, 
i. e. a fieri facias. . 

We lay no stress upon the fact that the goods attached in this 
case were the “tools of a tradesman.’’ It may be that such tools 
are only exempted from execution when the debtor remains in 
the country and submits himself to the ordinary process of law ; 
and does not extend to the case of one who fraudulently evades 
the service of process. Suffice it to say, a creditor has no 
right to reach these tools by means of an original attachment, up- 
on a false allegation that his debtor has evaded the ordinary pro- 
cess of law. 


Per Curiam. Judgment affirmed. 


JUDSON, CORNWALL & COWLES vs. THOMAS McLELLAND. 


The writ of capias ad satisfaciendum, as well as the affidavit authorizing it, must cor- 
respond with the judgment upon which it is issued. 

Therefore, where a judgment was obtained against A. and B, jointly, and a ca. sa. issued 
against A. alone :—Held, that the proceedings were irregular, and the defendant enti- 
tled to his discharge. 


Tue plaintiffs, partners, obtained judgment in an action of 
debt, against the defendant and one Isaac Wells, at December 
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Term, 1848, of New Hanover County Court, and issued execution ; 
upon which the sheriff returned, at the March Term following, 
“nulla bona.’’ At June Term, 1849, the judgment was amend- 
ed, 2une pro tunc, on motion of the plaintiffs, by striking out the 
name of Wells ; and thereupon Wells, as agent of the plaintiffs, 
made affidavit, and a ca. sa. issued, returnable to the ensuing 
September Term, against McLelland alone, who entered intg 
bond for his appearance, &c. At September Term, the order to 
amend the judgment obtained at the Court before was rescinded, 
leaving the judgment as it was originally entered, and on motion 
the defendant McLelland was discharged for irregularity in the 
proceedings. From this order, discharging the defendant, the 
plaintiffs appealed. 

The case came on to be tried at the Special Term, 1853, of 
New Hanover Superior Court, his Honor Judge Battey presid- 
ing, when the defendant McLelland was called out and his de- 
fault recorded: whereupon the plaintiffs moved for judgment 
against him and his securities on the ca. sa. bond. To this mo- 
tion the defendant’s counsel objected. 1. Because the affidavit 
on which the ca, sa, issued, was made by an incompetent agent. 
2. The bond is made payable to Judson, Cornwall & Cowles, 
and not to the individual members of the firm, by their christian 
and surnames. 3. The judgment on which the ca. sa, issued, 
Was a joint judgment,against Thomas McLelland and Isaac 
Wells, and the ca. sa. had issued against McLelland alone. His 
Honor being of opinion with the defendant, refused to allow judg- 
ment on the ca. sa. bond, and thereupon the plaintiffs appealed 
to the Supreme Court. 


Strange, for the plaintiffs. 
D. Reid, for the defendant. 


Nasu, C. J. The third objection to the motion of the plain- 
tiff for judgment on the defendant’s bond, we think, is fatal. It 
is a well settled principle in our Courts, if any can be, that a ca. 
sa. must correspond with the judgment ; if it does not, and the 
objection be taken in apt time, it must be set aside. ‘The writ in 
this case issued against the defendant and one Isaac Wells, and 
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the judgment is a joint one against them both. This judgment 
was obtained in the County Court at its December Term, 1848, 
and at June Term, 1849, an order was made to strike out of the 
writ and judgment the name of Wells. At September Term, 
1849, the order made at June Term was rescinded. If the Court 
had the power to make the order they did at June Term, then 
the same power authorized the order made at September Term ; 
if no such power existed in the Court in either case, the order of 
June was void, and take it either way, the judgment of Decem- 
ber ‘Term remains as it was then made and entered. The ca. sa. 
is defective and void as having issued against one of the defen- 
dants only. It is not denied but that such was the law before the 
Act of 1844, ch. 31. But it is said that act has altered the law 
in this particular. In ascertaining the intention of the Legisla- 
ture in any legislative act, it is recommended by authors who 
have written on the subject, to ascertain the mischief to be reme- 
died, and the remedy provided. What was the mischief. then to 
be remedied? It was, that a plaintiff ina judgment, as a matter 
of right, could take out a capias.at his will and pleasure, where- 
by much oppression existed. The remedy provided was, depriv- 
ing the plantiff of this arbitrary right, and subjecting him to the 
necessity of moving under the benign spirit of the constitution. 
- The honest debtor, for there may be such in the view of the con- 
stitution, who has no property, or who hag exhausted it in paying 
off his debts, may now sleep in peace with no fear of imprison- 
ment before his eyes, unless his creditor is willing to swear, and 
does make an affidavit in writing, “that he believes (the de- 
‘¢ fendant) the debtor has not property to satisfy the judgment that 
‘can be reached by a fieri facias, and has property, money or 
‘effects which cannot be reached by a fieri facias, or has frau- 
‘¢ dulently concealed his property, money or effects, or is about to 
‘remove from the State.’? ‘This is the curb placed on the plain- 
tiff—you shall have your ca. sa., but you shall not use it at your 
will and pleasure ; before you do cause it to issue, you shall take 
the necessary oath to show that the defendant is not an honest 
debtor—that, shall not for the future be a conclusion necessarily 
following an inability on the part of a debtor to pay what he 
owes. ‘Thus the remedy for the existing evil is provided, and the 
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act does not disturb any other principle of the law as it then ex- 
isted. ‘The capias then which issues to enforce a joint judgment 
must be as broad as the judgment, and embrace all the defend- 
ants in it ; and the affidavit to authorize the ca. sa. must embrace 
all the defendants. If it does not, then the writ can issue only 
against the one mentioned in the affidavit ; if it does, it violates 
the Act of 1844; if it does not, it violates a principle of the com- 
mon law, as ancient as the law itself. If there be inconveniences 
and difficulties in the way of plaintiffs under this construction of 
the Act of 1844, they are created by the act, and can be remov- 
ed only by the power which gave the act its existence. It is un- 
necessary to notice the other points made in the case. 

We have examined the cases to which our attention was direct- 
ed by the counsel of the plaintiff. The one before us differs from 
them, inasmuch as the defendant availed himself of the earliest 
moment afforded him to make his motion to quash the proceed- 
ings. ‘There is no error in the opinion of the Court below. 


Per Curiam. Judgment affirmed. 


DEN ex dem. F. A. AND C. W. BROTHERS rs. G. W. BROTHERS. 


Devise of lands to “ P., daughter of B., reserving to B. the use of the land until P. 
should become ten years of age, then the rents to be applied to educating her, and in 
case P. dies without lawful heir begotten of her body then to be sold,” &c. P., the 
daughter, died at four years of age :—Held, That B., the father, took an estate to his 
own use until the time when P. would have attained the age of ten. 


EsEcTMENT, tried before his Honor, Judge SaunpErs, at Pas- 
quotank, at Spring Term, 1853, upon the following statement of 
facts agreed between the parties : 

Both the lessors of the plaintiff and the defendant claim title 
under Miles, Brothers, deceased, to whom the land belonged. 
The lessors of the plaintiff are the children of said Miles, and ex- 
ecutors of his will ; and the defendant married —-——, a daugh- 
ter of said Miles, who died in the lifetime‘of her father, leaving a 
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daughter, Pennina, by the defendant. By the will of the said 
Miles Brothers, who died in 1848, he devised as follows : 


“ Thirdly, I give and bequeath unto my grand-daughter, Pen- 
‘¢ nina Brothers, daughter of Geo. W. Brothers, the tracts of land 
‘¢known as the Reddin tract, and the tract whereon the said 
‘¢ George now resides, reserving unto him the use of the said 
‘¢ Jand until the said Pennina shall become ten years of age, and 
‘¢ then the rents to be applied to educating her ; and in case the 
‘¢ said Pennina dies without lawful heir or heirs begotten of her 
‘<body, I wish the said lands sold, and the proceeds divided 
‘¢ among my children.”’ 


The said Pennina survived her grandfather two years, and died 
in 1851, having attained only the age of four years, without issue, 
brother or sister, or the issue of such. The defendant was in 
possession of the premises at the time of the issuing and service of 
the declaration ; and the premises are the same as devised above. 

The lessors of the plaintiff claim title as the executors of Miles 
Brothers, by virtue of the above clause of his will ; and they 
claim title under said will, and also as his heirs at law. Posses- 
sion of the premises was demanded by the lessors of the plaintiff, 
. before the institution of this suit, and refused by the defendant. 

His Honor, upon the foregoing facts, was of opinion with the 
defendant, and judgment having been rendered accordingly, the 
lessors of the plaintiff appealed to the Supreme Court. 


W. N. H. Smith and Brooks, for the lessors of the plaintiff. 
Pool, for the defendant. 


Pearson, J. The will of Miles Brothers contains this clause : 
‘¢ 1 give and bequeath unto my grand-daughter, Pennina, daugh- 
ter of George W. Brothers, the tracts of land known as the Red- 
din tract and the tract whereon said George resides, reserving un- 
to him the use of said land until Pennina shall become ten years 
of age, then the rents to be applied to educating her ; and in case 
the said Pennina dies without lawful heir or heirs begotten of her 
body, I wish the said lands sold, and the proceeds divided among 
my clildren.”’ . 
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Pennina survived the testator two years, and died in 1851, at 
the age of four years. The lessors of the plaintiff are the heirs at 
law of the testator. 

If the estate of the defendant was defeated by the death of 
Pennina without a child, the plaintiff is entitled to recover. 

It is clear that the effect of the will was to vest, at the death of 
the testator, an estate in the defendant, until Pennina arrived at 
the age of ten years ; and subject to this estate, to vest the fee in 
Pennina, liable to be defeated upon the contingency of her death 
without a child. The plaintiff insists that the condition is also 
annexed to the estate of the defendant. It certainly is not so an- 
nexed in terms, and according to the natural construction of the 
sentence, and from the nature of the condition, it seems properly 
to confine itself to the estate of Pennina. It was only in the 
event of her death, without a clild, that a necessity would arise 
for making some other disposition of the fee. 

It is said, however, that the estate of the father is a mere inci- 
dent to, or emanation from, the estate of the daughter ; and when 
the principal falls, the incident must fall with it. If the estate of 
the father had been created by the daughter, then a destruction of 
her estate would of course defeat his—as if one having a defeasi- 
ble estate makes a lease for years. But such is not our case ; 
for the estate of the father, although carved out of the estate of 
the daughter, was created by, and owes its existence to, the act 
of the testator. So it is independent, and stands on its own footing. 

It is familiar doctrine, that if a power to make leases is given 
to one having a defeasible estate, a lease so created is independent 
of the estate out of which it is carved, and stands on the same 
footing as if the lease had been inserted in the conveyance creat- 
ing the power, in the place of the power ; so that, although the 
lease is made by one having a defeasible estate, yet being created 
by the exercise of a power, which was created by the original 
grantor, it is not affected by what may become of the defeasible 
estate. Our case is similar, with the exception in its favor of the 
fact that the estate of the defendant was created, not by means of 
a power, but by the direct act of the testator. 


Per Curt. Judgment affirmed. 
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REDDIN PETWAY vs. MOSES BAKER, EX’R., AND OTHERS. 


Devise of testator’s whole estate “‘ to remai together as joint stock of my wife and chil- 
dren, and my farm continued under the management of my executor, for their support 
and education, and that each one, if a son, receive his distributive share when he ar- 
rives at the age of twenty-one years,” &c. D, one of the sons, died at the age of six 
years, and the Court having held that the widow, on her marrying again, had a right 
to withdraw from the joint stock, her share, (Armstrong v. Baker, 6 Ire. Eq., 553,) 
the administrator of D. claimed D.’s share as demandable at his death, or his aliquot 
proportion of the income thereafter accruing :— Held, That he was entitled to neither, 
the share not being demandable until the time when D. would have attained twenty- 
one, and the income belonging to the other devisees, exclusive of the widow. 


David E. Baker died in 1844, leaving a will in which he be- 
queathed as follows : 


‘¢ It is my will and desire that my whole estate, both real and 
personal, except such as it may be necessary to dispose of to pay 
my just debts, remain together as joint stock of my beloved 
wife and children, and my farm continued under the management 
of my executor for their support and education, and that each 
one, if a son, receive his distributive share when he arrives at the 
age of twenty-one years, and if a daughter, when she arrives at 


the same age or marries—always reserving,’’? &c. 
e 


The testator left surviving him his wife, Catherine, since inter- 
married with the defendant, Armstrong, and four infant children, 
of whom Moses Baker is guardian, as he is also the executor of 
said will. One of the children, David C. Baker, died at the age 
of six years, and the plaintiff, Petway, as his administrator, filed 
this petition in the County Court of Edgecombe against the said 
Moses as executor, Armstrong and wife, and the said infant chil- 
dren, alleging that as administrator he was entitled to a settlement 
with the said executor for his. intestate’s share of the fund, to- 
gether with-the profits, in the foregoing clause bequeathed. 

The children by their guardian put in a joint answer, in which 
they insist that the plaintiff is not entitled to receive the share or 
any portion thereof bequeathed to David C., but that the same, 
on his death before the period fixed for distribution in the said 
clause, goes to the survivors, and should remain in the executor’s 
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hands ; or if not, that the property should remain as a common 
fund until the arrival at age of the sons, or such time as they 
would have arrived at age had they lived, and that David C., 
having died in 1845, being then six years of age, the period fo 
the payment of his share had not yet arrived. 

The case was carried by appeal to the Superior Court of Edge- 
combe, where having been set for hearing upon the petition and 
answer, and judgment pro confesso as to Armstrong and wife, 
Baitey, Judge, at the last Spring Term, gave judgment dismis- 
sing the petition at the costs of the plaintiff, and he appealed to 
the Supreme Court. 


Moore, for the plaintiff, 
Coningland, for the defendant. 


Pearson, J. The will of David Baker was before this Court 
for construction, (Armstrong v. Baker, 6 lre. Eq., 553,) and 
it was declared that the whole estate was given to his widow and 
children, subject to the restriction that it should be kept as a com- 
mon fund, under the management of the executor, for the support 
and education of the widow and children : That in reference to 
the widow, if she married, she had a right to withdraw her share 
from the common fund, except the “town lot.’? ‘This petition. 
is filed by the administrator of the youngest child, who died at the 
age of six years. He insists, that by reason of the death of his in- 
testate, he has now a right also to withdraw his share from the 
common fund, and that, at all events, he has a right to receive a 
ratable part of the profits of the property. 

Assuming the legacy to be vested, the: time of enjoyment, or 
right to receive the property, is postponed until the plaintiff ’s in- 
testate arrives at the age of twenty-one years. If the intestate had 
lived, he could not have called for the property until he was of 
full age ; and it is difficult to imagine any ground upon which 
the personal representative can have a right to call for the proper- 
ty sooner than his intestate if living, could have called for it. 

Mr. Moore took the position, that when a legatee is entitled to 
the interest or income for his own use, unconnected with any other 
person, although the payment of the principal be postponed until 
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the legatee shall arrive at the age of twenty-one, if the legatee 
dies, the principal will be decreed to be paid immediately to the 
personal representative ; because no other person being concerned 
in the question, and the reason for making the postponement, 
(which is assumed to be a guard against an improvident expendi- 
ture by the legatee, before he arrived at the age of discretion,) 
having ceased, there can be no objection to such immediate pay- 
ment. ‘The argument in support of the position is an ingenious 
one, but no authority was cited which sustains it ; and without 
passing on it, it is sufficient to say, in the present case, the lega- 
tee was not entitled to the interest or income “ for his own use, ° 
unconnected with any other person.’’* On the contrary, there 
was an intimate connection between him and his brothers and 
sisters ; and the interest or income of the whole property was to . 
constitute a joint stock, or common fund, to be applied, at the 
discretion of the executor, for their support and education. } 
The only question then is, inasmuch as one of the children is 
dead and can no longer receive a part of the common fund, in- 
* tended for the support and education of himself and his brothers 
and sisters, has his personal representative a right to demand a 
ratable part of this common fund? or is the right of the intestate 
to receive a portion of this common fund for his support and edu- 
cation, extinguished by his death, so as to enure to the benefit of ' 
the other brothers and sisters? The only practical bearing of this 
question is, whether the widow, having taken off her share, can 
as one of the next of kin of the deceased child, call for a ratable 
part of the profits of the estate, which was left in the management 
of the executor, as a joint stock or common fund for the support 
and education of the children? We think it entirely clear that 
the widow having married, has no such right. The effect of the 
death of one of the children puts an end to the necessity of an ap- 
plication of any portion of the common fund for his support and 
education, and leaves a more ample fund in the hands of the ex- 
ecutor, to be applied to the support and education of the surviving 
children. Such we have no doubt was the intention of the testa- 
tor, and the right of the personal representative of the deceased 
* child to have a ratable part of the profits, is inconsistent with the 
idea intended to be conveyed by the testator, when he used the 
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words <‘ joint stock ;”’ and is also inconsistent with the power. 
conferred on the executor to apply the common fund to the sup- 
port and education of the children, according to his sound dis- 
cretion. ‘These views are fully sustained by Paul v. Baker, 
which will be reported as a note to this case. Decree ‘in the 
Court below affirmed.* 


Per Curiam. Decree below affirmed. 


SABINA WILLIAMS’S LEGATEES AND DEVISEES vs. HER HEIRS AT LAW 
AND NEXT OF KIN. 


An infant under the age of twenty-one and above the age of eighteen years, has power, 
by a will duly executed, notwithstanding the Acts of 1840, ch. 62, and»1846, ch. 54, 
to dispose of his personal estate. 

(The case of Tucker v. Tucker, 5 Ire. 161, cited and approved.) 


THis was an issue of DEVISAVIT VEL NON, tried before his 
Honor Judge Saunpers, at Spring Term, 1853, of Pasquotank 
Superior Court of Law. The paper writing offered for probate 
as the last will and testament of Sabina Williams, was, on the 
the trial of the issue, proved by the two subscribing witnesses to 
have been signed and published by the testatrix in their presence, 





7 


* The case of PAUL AND OTHERS rs. BAKER AND OTHERS was remov- 
ed to the Supreme Court, from the Court of Equity for Halifax County, at Fall Term, 
1850, and the opiuion was delivered at the December Term following. 

The following are the facts relating to the points decided by this Court :— 

The will of Richard Smith was admitted to probate at the August Term of Halifax 
County Court, 1838, and the defendants at the same Term qualified as executors. The 
bill was filed by the complainants, who are legatees under the will, and next of kin to 
the testator, against the defendants, for an account and settlement. In their answer, the 
defendants avow their readiness to settle, but desire a construction upon the following 
provisions of the will : 

** Fourthly.—I wish my farm in Florida to be kept up—the negroes, horses, &c., to 
‘* remain on the farm, and my children to be educated and supported out of the net pro- 
“* ceeds ; the balance, if any, to be converted to the payment of my debts. 

‘ « Fifthly.—The balance of my estate to be equally divided between all my children 
« each one to draw his part as they may marry, or unt my son Lawrence (Richard L.,) 
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and by them subscribed and attested in her presence a short time 
previous to her death, which took place in the fall of 1850 ; and 
that at the time of executing said writing, the testatrix was of 
sound and disposing memory. It was further proved, that the 
said Sabina, at the time of making the will, was of the age of 
eighteen years and seven months. 

It was admitted that the said will was not sufficient to pass real 
estate by reason of the testatrix not having attained the age of 
twenty-one years, and the probate was insisted on only as a will 
of personal estate. For the defendants, it was insisted that by 
virtue of the Act of 1840-41, the paper writing not being valid 
to pass real estate, was also invalid to pass personal estate. 

His Honor being of opinion that the testatrix was capable of 
making a will to pass personal estate, notwithstanding the Act of 
1840-41, so instructed the jury ; and from a verdict and judg- 
ment accordingly, establishing the paper, the defendants appealed 
to the Supreme Court. 


W. N. H. Smith, Brooks and Jordan, for the defendants. 
Pool, for the plaintiffs. 


Battie, J. We concur in the opinion pronounced by his 
Honor in the Court below, that the testatrix was, notwithstanding 





** arrives of age; then for an equal division to take place as above desired, my just debts 
** being first"paid.” 

The questions arising on these points are sufficiently stated in the opinion of the Court, 
delivered by 

Pearson, J. We have examined the bill and answers, and the will and codicil of the 
testator, Richard Smith, and upon the questions which the defendants say will enable 
them as executors to settle the estate, we declare our opinion to be :— 

First.—Is the property in Florida charged with the support and education of the testa- 
tor’s children, as a common fund, without regard to the relative expense of the support 
ind education of each child? We think it is acommon fund, and the children are to be 
supported and educated out of it, without reference to the relative expense of each child. 
That is a matter within the sound discretion of the executors ; and they are at liberty to 
spend more or less of the fund, upon the education of each child, as may seem to them 
suitable and beneficial. 

Secondly.—How long does this charge continue? Does it cease wholly in respect to a 
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the het of 1840, ch. 62, and 1846, ch. 54, capable of making a 
will to pass her personal estate. Since the Act of 1811, (Rev. 

Code, ch. 820-1, Rev. Stat. ch. 122, sec. 14,) which declares 
that “‘ no person shall be capable of disposing of chattels by will, 
until he or she shall have attained the age of eighteen years,”’ it 
has not been questioned until now, that a minor who had attained 
that age, could make a will disposing of his or her personal es- 
tate. But it is now insisted that the operation of the Acts of 1840 
and 1846 has been to take away from infants, over eighteen and 
under twenty-one years of age, their testamentary capacity over 
their personal property. The Act of 1840, ch. 62, declares that 
‘no will in writing, made after the fourth day of July, one thou- 
sand eight hundred and forty-one, whereby personal estate is be- 
queathed, shall be sufficient to convey or give the same, unless 
such will be executed with the same formalities as are required in 
the execution of wills of real estate, according to the provisions of 
the first section of the said statute,’’ to wit, the first section of the 
122nd chapter of the Revised Statutes. Now it is clear from the 
express words of this Act, that it extends only to the formalities 
required in the execution of wills of personalty ; that is, they 
must ‘ have been written in the testator’s lifetime, and signed by 
him, or some other person in his presence and by his direction, 
and subscribed in his presence by two witnesses at least,’’ &c., 





child who takes off a share by marriage before the majority of Richard L., or cease only 
as to the share drawn off? We think, upon the marriage of a child before the majority 
of Richard L., such child has a right to draw a share out of the common fund, (subject of 
course to the payment of the testator’s debts,) and in tHtat event the charge ceases, both 
in respect to the child, and the share so drawn out. 

Thirdly.—Is a child, who arrives at full age, but does not marry, and has completed 
her education, entitled to support, and for what period? We think as such child is not 
entitled to draw her share out of the common fund until Richard L. attains his majority, 
the child is entitled to be supported out of the common fund until Richard L. is of full age, 
when the division is to take place. 

Fourthly.—If one child marries before the division, is she entitled to support until the 
division? We think, upon the marriage of a child, she has a present right to draw her 
share, and is no longer entitled to support ; but in lieu thereof, is entitled to the profits of 
her share. 

The costs must be paid by the defendants out of the fund. 


Per Curiam. Decreed accordingly. 
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according to the first section of the chapter of the Revised Statutes 
above referred to. Tucker v. Tucker, 5 Ire. Rep. 161. It cannot 
be held, by any rules of construction known to us, to affect the 
capacity of the testator or testatrix. The other Act relied upon, to 
wit, the Act of 1846, ch. 54, declares that “no will in writing, 
made after the ratification of this Act, which shall not be suffi- 
cient to convey or give personal estate, shall be good as to any re- 
al estate therein devised.’’ It is argued for the defendants, that 
from these words it is manifest that the Legislature intended to 
put wills of personalty upon the same footing in every respect, 
with wills of realty ; and that what should be good as to the one 
king of property should be equally good as to the other, and vice 
versa, what should be ineffectual as to one should be so also as to 
the other. Hence they conclude that as wills made by infants, 
over eighteen but under twenty-one years of age, cannot “ convey 

or give ’’ real estate, they shall not be good as to any personal es- } 
tate therein bequeathed. ‘This argument supposes the Legisla- 
ture to have taken a very strange mode of expressing their mean- 
ing—that is, that they have said one thing, and intended not only 
that, but something almost the reverse of it also. They have 
said that no will, which is insufficient to pass personal estate, shall 
be sufficient to pass real estate ; but they have not said that no 
will which cannot convey real estate, shall be insufficient to con- 

vey personal estate. ‘To give the Act that effect, would be to ) 
wrest words from their natural and proper meaning to accomplish 

the ungracious purpose of taking from a certain class of persons 
their capacity of disposing by will of a portion of their property. 
Such a construction we deem altogether inadmissible, and we 
therefore affirm the judgment, and direct it to be certified to the 
Superior Court, to the end that a writ of procedendo miay issue to 
the County Court as the law directs. 


Per Curiam. Judgment affirmed. 
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E. C. LINDSAY, CHAIRMAN, vs. S. B. DOZIER, et al. 


The school tax levied by the County Courts under*the Act of 1844, ch. 36, sec. 6, is a 
“county tax.’” 

Therefore, where the condition of a Sheriff’s bond provided for his “ collecting all county 
taxes,’ and paying them over ‘‘ to the persons authorised to receive the same :”’— 
Held, Notwithstanding the condition did not contain any provision respecting the col- 
lection and payment of the school tax, as expressly directed by the said act, that the 
Sheriff and his sureties were liable for the failure to collect and pay over that tax. 

(The case of Bradshaw, 10 Ire., 229, cited and approved.) 


T's was an action of DEBT, brought by the plaintiff, as chair- 
man of the Board of Superintendents of Common Schools for 
Currituck County, against the defendant, Dozier, on his bond as 
Sheriff of that County, and his sureties. Upon the plea of con- 
ditions performed, the only question presented on the trial before 
Saunpers, Judge, on the Spring Circuit, at Currituck, was 
whether the official bond of the defendant, Dozier, contained any 
condition for his accounting for and paying over to the plaintiff 
the school tax by him collected in the years 1848-49. The fol- 
lowing is the condition of the bond declared on :-— 


<¢Now if the aforesaid Samuel B. Dozier, Sheriff, shall well 
‘¢and truly account for and pay over to the County Trustee all 
“county taxes by him collected or received, and shall well and 
‘truly collect the same as he ought, and pay the same over to 
“‘the County Trustee or any other person entitled to receive the 
‘same, and shall well and truly discharge the several duties of 
<¢ Sheriff during,”’ &c. 


It was submitted to his Honor as of a case agreed, that if he shofild 
be of opinion with the defendants, judgment of nonsuit should be 
entered ; if with the plaintiff, he should have judgment for the 
sum of $1074.09., the sum. reported to be due by the clerk to 
whom the account had been referred. And his Honor being of 
opinion with the defendants, there was judgment of nonsuit ac- 
cordingly, and the plaintiff appealed to the Supreme Court. 


W. N. H. Smith and Jordan, for the plaintiff. 
Heath, Pool and Hines, for the defendants. 
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Nasu, C.J. In the year 1844, the Legislature passed an 
Act for the collection of what is called the Common School Fund. 
Ire. Dig. Man., 105. In the 6th sec. of the 36th ch., the Court 
of each county is required to levy a tax for that purpose, and the 
Sheriff is directed to collect it ‘in the same manner that other 
county taxes are now levied for other county purposes.’? The 
same section directs that the bond, given by the Sheriff to secure 
the payment of county taxes, ‘shall contain a condition for the 
faithful collection and payment of the school taxes to the person 
@uthorised to receive the same.’’ In the bond of S. B. Dozier, 
the Sheriff, this condition, it is contended, as set forth in the Act, 
is omitted ; and the only question presented to us is, whether the 
Sheriff and his sureties are answerable for this tax collected by 
the former and not paid over, by force of any condition contained 
in their bond. We think they are. The Sheriff’s bond contains 
the following condition :—‘‘ Now if the said Samuel B. Dozier, } 
Sheriff, shall well and truly account for and pay over to the 
County Trustee, all county tares by him collected or received, + 
and shall well and truly collect the same as he ought, and pay ~~ 
the same over to the County Trustee, or any other person author- 
ised to receive the same, then,’’ &c. ‘This condition does sub- 
stantially pursue the direction of the statute. The common 
school tax is a county tax. By the Act of 1844, it was provided, 
that this fund should be distributed annually among the several 
counties of the State, in the ratio of their federal population. The 
fund.thus provided was deemed insufficient to carry out the sys- 
tem through the State, and instead of providing by a public tax 
for the deficiency, the Legislature resorted to the expedient of 
calling upon each county to render its aid, when it was desirous 
to avail itself of the public fund. No county is compelled to do 
so. So far then as the establishment of common schools is inten- 
ded, the Act is a general law; but so far as the aid of each coun- 
ty,is required in raising the necessary funds, it is local, and the 
tax to be raised is a county tax, individual to each county. It is, 
therefore, in substance a county tax, to be expended in the coun- 
ty for the education of the children within it, and for none others. 
But the Legislature has left no doubt upon the question. The 
tax is in the Act called a county tax, to be collected as other 
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county taxes. Such is the language of the Act. The condition 
of the bond in question does cover the tax laid for the use of the 
common schools in Currituck County. The case of Bradshaw, 
10 Ire., 229, to which our attention has been called, confirms the 
view of the Act we have taken. ‘That was an action of debt up- 
on the general bond of the Sheriff of Rowan, against him and his 
sureties. The condition was general as in this case. The Court 
decide that where a statute requires a bond from an officer for the 
faithful discharge of his duties, and a new duty is by a subsequent 
Act imposed on the officer, such bond, given subsequently to the 
latter statute, embraces the new duty, and is a security for its per- 
formance, unless the subsequent Act requires a separate bond for 
the performance of the new duty. In this case, the Act of 1844 
does not require a new bond to be given by the Sheriff for the 
collection of the common school tax, but that a condition to that 
effect shall be inserted in the bond to be given. 

We are of opinion that the bond declared on does embrace the 
condition required in the Act of 1844, and the plaintiff is entitled 
to judgment against all the defendants. 

Judgment below reversed, and judgment for the plaintiff for the 
sum of $1,074.09, according to the case agreed. 


Per Curiam. Judgment reversed. 





DOE, ex dem. R. Re KELLY, rs. WOODSON ROSS. 


A copy, however authenticated, of a will proved and recorded in another State only, is 
not evidence of a devise therein contained of lands situate in this State. 
(The case of Hard et al. v. Hearne, aute 184, cited and approved.) 


Tis was an action of EJECTMENT, in which the plaintiff de- 
clared on the several demises of R. R. Kelly, Edmund Deberry, 
Allen Macfarland, and of a number of the heirs of Duncan McRae. 
On the trial before Dick, Judge, at Stanly, on the last Spring Cir- 
cuit, the case states that the plaintiff offered no paper title : but it 
appeared that the defendant had been in possession of the land in 
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controversy some twenty-six or seven years ; that about ten years 
after he went into possession, he told a witness that he had been 
put on the land by Duncan McRae and one Oliver ; and that 
about ten years-since, he said he had bought the land of McRae, 
and had paid a part of the purchase money, but could not pay 
the balance until McRae made him a title. Another witness 
proved that in 1833 he heard McRae ask the defendant for more 
money for the land, and the defendant replied, he would pay him 
when he got title. The plaintiff further showed, that in 1829 
McRae conveyed the premises in fee to Edmund Deberry, who 
conveyed his interest to John Taylor, who died before the date of 
the demises in the declaration mentioned. Then, to show title in 
Allan Macfarland, the plaintiff offered in evidence a copy of the 
will of John Taylor, duly certified as having been admitted to 
probate in November 1848, by the Judge of the Court of Ordi- 
nary of the district of Chesterfield, South Carolina, and having 
attached thereto the testimonial of the Governor of that State that 
the certificate of the said Judge of the Court of Ordinary was 
entitled to all due faith and credit, &c. This evidence was ob- 
jected to by the defendant, and rejected by his Honor. The 
plaintiff then introduced one William H. McRae as a witness, 
who proved that he was one of the heirs of Duncan McRae, (but 
the witness made no @emand himself, nor was any made in his 
behalf,) and that he and Kelly went on the land together, before 
the bringing of this suit, when Kelly demanded the possession of 
the premises, and the defendant refused to deliver them up, say- 
ing ‘‘ the land was his own, and nobody else’s.’’ ‘To show that 
Kelly had a right to make the demand, the plaintiff offered in 
evidence a written assignment, not under seal, from John Taylor 
to him and one Dumas, of the land in question, which assign- 
ment was endorsed on the deed from Deberry to Taylor. This 
evidence was also objected to and rejected by his Honor. And 
no,other evidence was offered of Kelly’s title to the land. 

The plaintiff’s counsel insisted that the demand made by Kel- 
ly was sufficient to terminate Ross’s tenancy, and if it were not, 
his disclaimer of title in any one else and assertion of it in him- 
self, rendered a demand unnecessary. 

His Honor charged the jury that the demand proved by plain- 
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tiff was not sufficient to change the nature of Ross’s possession, 
and that the lessors of the plaintiff could not recover in this ac- 
tion. There was a verdict and judgment for the defendant ac- 
cordingly, and the lessors of the plaintiff appealed. 


No counsel for the lessors of the plaintiff. 
Strange and Dargan for the defendant. 


Nasu, C. J. The declaration contains four counts on four 
several demises. It is unnecessary to consider more than the 
third, on which the whole case at present turns. ‘That count is 
on the demise of Allan Macfarland. It is to be remarked that 
the case states that the plaintiff produced no paper titlk—meaning 
thereby ne complete chain. T'o sustain his claim under the third 
count, the plaintiff showed that in 1829 Duncan McRae convey- 
ed the land in dispute to Edmund Deberry, and that he conveyed 
it to John Taylor ; and it was alleged that the latter had, by his 
last will and testament, devised the land in dispute to the lessor, 
Macfarland. A paper writing purporting to be the will of John 
Taylor, was offered in evidence and rejected by his Honor, and 
in this opinion he is sustained by the case of Ward et al. v. 
Hearne, aute, 184. In the latter case, the will of Dr. Thornton, 
of the District of Columbia, where he lived and died, and where 
the will was made, was brought forward in evidence. The au- 
thentication was substantially the same as in this case. It was 
certified by the proper officer of the District for taking the probate 
of wills, styling himself the Register of Wills, with the seal of 
his office attached, and also the certificate of the Secretary of 
State of the United States, under the great seal of the United 
States, that the certifying officer was the Register of Wills, in and 
for the District of Columbia. The paper was rejected because it 
never had been recorded in this State, according to the provisions 
of the Act of 1844. The paper before us is subject to the same 
objection. John Taylor lived and died in South Carolina, where 
his will was made. We have no reason to doubt it was properly 
made to convey real estate in this State, and we have as little rea- 
son to doubt that it is properly proved according to the laws of 
that State, and properly certified ; but the requisite formalities 
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have not been gone through, to make it evidence in our Courts of 
Justice under the laws of this State—jt never has been recorded 
here. We therefore concur with his Honor in the rejection of 
this evidence. 

The title to the land, as far as it is set forth in the case, having 
been traced down to Taylor, is there left ; and there is no count 
on the demise of his heirs. This disposes of the first, second and 
fourth counts. The plaintiff has himself shown that he has no 
tile, and from the statement in the case, there is much ground to 
believe that the title is in Ross, the defendant. We perceive no 
error committed by the Court below, of which the plaintiff has a 
right to complain. 


Per Curtam. Judgment affirmed. 


MICHAEL SHOFFNER et al. vs. JOHN S. FOGLEMAN et al. 


By an appeal from the judgment of the County Court upon a petition to lay out a public 
road, the Superior Court acquires full possession of the cause, with power to proceed 
to a final hearing and judgment. 

Therefore, when the County Court dismissed such a petition, and the petitioners appeal- 
ed, it was held, that the Judge of the Superior Court, being of opinion that the prayer 
of the petition ought to be granted, properly ordered a jury to lay out the road, instead 
of awarding a procedendo to the County Court. 

(The cases of Leath v. Summers, 3 Ire. 108; Welsh v. Piercey, 7 Ire. 365, cited and ap- 
proved.) 


Tue plaintiffs filed their petition in the County Court of Ala- 
mance, praying the Court to lay off a public road from Shaddy’s 
hill on the Fayetteville road, south of, &c., by George Kimery’s, 
Henry Iseley’s, &c., to intersect the Fayetteville road at or near 
Nelly Eulip’s, &c. Advertisement was made according to the 
Act of Assembly ; and the defendants appeared and opposed the 
prayer of the petition. At March Term, 1850, of said Court, 
the petition was ordered to be dismissed, and the plaintiffs appeal- 
ed to the Superior Court. At May Term, 1850, of the said Su- 
perior Court, the following order was made :—‘‘'This cause 
coming on to be heard upon the petition and the evidence of the 
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witnesses, and the suggestion of counsel, the parties ask an impar- 
lance, which is granted ; and afterwards, by consent of the par- 
ties, the opposition to the prayer of the petition is withdrawn, 
and by consent, it is declared by the Court that the public conve- 
nience requires a public road to be laid off according to the prayer 
of the petition ;’? and it was ordered that a jury be summoned, 
&c. The jury returned their report to November Term, 1850, 
which was set aside ; and another jury directed to be summoned, 
whose report, returned to May Term, 1851, was also set aside 
upon the affidavit of the defendant, Fogleman. And at the same 
term of the Court, it was ‘ordered that another jury be sum- 
moned to lay off a road according to the prayer of the petition 
and terms of the compromise.’? Whereupon a writ issued com- 
manding the sheriff to summon a jury “to lay off a public road 
from Shaddy’s hill on the Fayetteville road, south of’? &c., (ac- 
cording to the prayer of the petition ;) and the jury having made 
their report to the Fall Term, 1851, the defendants excepted 
thereto—Ist, that the road was not laid off according to the terms 
of the compromise made by the parties, nor according to Act of 
Assembly, to wit, with the least damage to the enclosures of the 
lands of Turley Coble, &c.; and 2ndly, that the jury did not 
assess damages done to lands of certain owners sufficiently high. 

And the case being before CaLD WELL, Judge, at Spring Term, 
1852, upon a motion to confirm the report of the jury, and testi- 
mony being heard on both sides, several objections arising out of 
the record were taken by the defendants ; among others, that it 
was not competent for the Superior Court to order a jury upon 
the appeal from the County Court, and that a procedendo ought 
to have issued. But his Honor overruled the objections, and 
from his judgment confirming the report of the jury the defend- 
ants appealed to the Supreme Court. 


J. H. Bryan, for the defendants. 
P. Busbee, contra. 


BartLte, J. The defendants’ counsel objects to the judgment 
of the Superior Court upon two grounds: First, because that 
Court issued an order to the sheriff of the county, commanding 
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him to summon a jury to lay off the road in question, instead of 
directing, by a writ of procodendo, the County Court to issue such 
order ; secondly, because the report of the jury showed that the 
road had not been laid out according to the provisions of the Re- 
vised Statutes, ch. 104, sec. 4. Neither of these objections is 
well founded. In the third section of the Act above referred to, 
which gives the right of appeal.to any person who may be dis- 
satisfied with the judgment, sentence or decree which the Coun- - 
ty Court may make upon a petition to lay out a public road, it is 
declared ‘ that the appeal so granted shall be subject to the same 
rules and regulations as in other cases from the County Courts to 
the Superior Courts ; and the said Superior Courts shall proceed 
to hear and determine the said petition, as shall appear right and 
expedient.’’ ‘These words are clearly sufficient to give the Supe- 
rior Courts jurisdiction to hear and determine all questions which 
may arise in the course of the proceedings on the petition, until 
the final judgment or decree confirming the report of the jury. 
If this were not so, two or more appeals from the County to the 
Superior Court might be necessary before the matter could be fi- 
nally settled. But if the language of the Act above quoted ad- 
mitted of any doubt, it is completely removed by the proviso 
which immediately follows :—‘‘ Provided nevertheless, that noth- 
ing in this Act contained shall authorize the Superior Court to in- 
terfere in fixing or regulating the rates of ferriage, tolls of bridges, 
or the distribution or allotments of hands to work under the over- 
seers of the public roads.’’ ‘This exception shows the full power 
of the Superior Court in all other respects. An order similar to 
the one here complained of was made by the Superior Court in 
Davis v. Hill, 11 Ire. Rep. 9, without objection, though an ap- 
peal was taken to this Court from the judgment for costs. 

For the second objection, the cases of Leath v. Summers, 3 
Ire. Rep. 108, and Welch v. Piercy,7 Ire. Rep. 365, were cited. 
The first of these cases decides only, that in a petition to turn or 
change a public road, it must be alleged that the new road is ne- 
cessary or would be useful to the public. Such an allegation is 
expressly made in the petition now before us. In Welch v. 
Piercy, it was held that the County Court had power to order a 
jury to lay out a public road, but could not itself lay it out ; fur- 
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ther, that it has no power, except as to the ¢ermini, to direct the 
jury Aow the road shall ran—that being the exclusive province of 
the jury. The order in our case directs the jury to lay out the 
road along the very route mentioned in the petition, and the re- 
port of the jury, though more particular in describing the line of 
the road which they had laid out, shows that they commenc- 
ed and terminated at the places designated as its ¢ermini, and 
that in all other respects they obeyed the injunctions of the order. 
What were the terms of the compromise made by the plaintiff 
and defendant, does not ,appear on the record. Whatever they 
may have been, it is not shown that they induced the jury to de- 
viate from the general route of the road which they were com- 
manded to lay out. 

There being no error in the judgment of the Superior Court, it 
must be affirmed, which will be certified according to law. 


Per Curiam. Judgment affirmed. 


DEN, ex den. BENJAMIN LEGGETT et al. vs. ALLEN BULLOCK. 
As between the parties, a mortgage is valid without registration. 


Tus was an action of EJECTMENT, upon the several demises 
of Benjamin Leggett and Lembury Jaines, tried before his Honor, 
Judge BaiLey, at Martin, on the last Spring Circuit. 

It was admitted that, on the 30th of April, 1849, the premises 
in the declaration mentioned, belonged to one William Bullock ; 
and it was in evidence that on that day, he was indebted to Gam- 
bril & Williams to the amount of fifty-six dollars, and Lembury 
James became his surety for the debt ; and to secure the payment 
thereof, took from him a deed of mortgage of the said premises. 
The said deed was not registered ; and it was in evidence that it 
was lost; but the plaintiff produced and read a deed, duly proved 
and registered, which the subscribing witness (to both deeds) sta- 
ted was substantially a copy of the deed delivered 30th April, 
1849. The latter deed was executed and delived 17th Febru- 
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ary, 1852, and was given in the stead and place of the former 
lost one. The plaintiff then read a deed from William Bullock 
and Lembury James to Benjamin Leggett, dated and delivered 
10th day of May, 1850. It was further in evidence that the de- 
fendant went into possession of the premises prior to 30th April, 
1849, as the tenant at will of William Bullock, his son; that on 
the Sth January, 1850, William Bullock executed and delivered 
to the defendant a deed of gift for the said premises,and in pur- 
suance of an agreement, made 10th May, 1849, the defendant 
claimed adversely under said deed. After the 10th of May, 1850, 
and before the bringing of this action, the lessor of the plaintiff, 
Leggett, demanded from the defendant the,possession of the pre- 
mises, which was refused. The date of the demise in the decla- 
ration, is 21st September, 1851. Upon this state of facts, his 
Honor, the presiding Judge, was of opinion that the plaintiff 
could not recover, and in submission thereto, the plaintiff submit- 
ted to a nonsuit, and from the judgment rendered accordingly, 
appealed to the Supreme Court. 


Biggs, for the lessor of the plaintiff. 
No counsel for the defendant in this Court. « 


Pearson, J. In 1849, William Bullock executed a mortgage 
to James, one of the lessors, for the land in controversy. * This 
deed was never registered, and is lost. In 1850, Bullock execu- 
ted a deed for the same Tand to the defendant, his father, without 
valuable consideration, which deed was duly registered. “'The 
plaintiff read in evidence a deed executed by William Bullock to 
the lessor, James, in 1852, which purports to be a substitute for 
the mortgage of 1849, and the subscribing witness swore that it 
was substantially a copy. 

His Honor was of opinion that the plaintiff could not recover, 
we suppose, on the ground that the mortgage was inoperative for 
want of registration ; and for that reason secondary evidence of 
its contents was not admissible, and could not, if admissible, have 
the effect of showing title in the lessor. 

The defendant being a volwmteer, stands in the place of his 
donor : so the only question is, does the law require a mortgage 
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to bewegistered as between the parties? This depends upon the 
consttuction of the Ist, 23rd and 24th sections of 37th cheptes, 
Rev. Statutes. 

The Act of 1715, ch. 7, sec. 1, provides :—‘‘ no canvepliine or 
bill of sale for land (other than mortgages) shall be ’’ valid, un- 
less | proven and registered in twelve months after date. Sec. 7 
provides :—‘‘ every mortgage of lands which shall be first rowel 
ed, shall be deemed the first morgage, and shall be valid not- 
withstanding any former mortgage, unless such prior mortgage 
shall be registered withingfifty days after date.”’ 

The Act of 1820 provides :—‘‘ no mortgage or deed of trust for 
any estate, whether real or personal, shall be good and available 
in law against creditors and purchasers for valuable consideration , 
unless the same shall have been proved and registered in the man- 
ner prescribed by law in the case of deeds (other than mortgages) 
within six months after its execution. But all mortgages, not so 
proved and registered within the time aforesaid, shall be taken, 
as against such creditors and purchasers, as utterly null and void.”’ 

The Act of 1829 provides :—‘‘no mortgage or deed of trust 
shall be valid at law to pass any property, as against creditors 
and purehasers fog, valuable consideration, but from the registra- 
tion of such mortgage or deed of trust.”’ 

Many Statutes have been passed, giving further time for regis- 
tering grants, deeds, &c.; but all have an express exception in 
reference to mortgages and deeds of trust. 

The Revised Statutes, ch. 37, by the Ist section, re-enacts the 
Ist séetion of the Act of 1715; by the 23rd section, the Act of 
1820 ; and by the 24th section, the Act of 1829—the 7th section 
of the Act of 1715 being superseded by those two last sections in 
regard to mortgages. 

What is there in this statute that makes it necessary to register 
a mortgage or deed of trust, as between the parties? The Ist 
section expressly excludes them from its operation ; and the 23rd 
and 24th expressly require registration only as against creditors 
‘and purchasers. 

That registration of mortgages»and deeds of trust was not re- * 
quired, as between the parties by the Act of 1715, is settled. 
Pike v. wane, © Dev. Eq. 110. Judge Taytor says:— 





be. ORE IT ES 





“ 





. | 
286 IN THE SUPREME COURT. 





Leggett et al. v. Bullock. 


— 





‘< The first question arises on the Act of 1715 relative to mort- 
gages.~-A morigage is valid between the parties, although no 
registration be had, as well from the words of the Act, as the uni- 
form’ construction of it.’’ This construction is certainly not 
changed by the Acts of 1820 and ’29, the operation of which, as 
has been seen, is restricted to creditors and purchasers. 

Again : if, as between the parties, a mortgage must be register- 
ed, within what time? The only time with reference to mort- 
gages and deeds of ,trust is six months from the execution. If 
this time is fixed on as between the parties, inasmuch as the sev- 
eral statutes extending the time for the registration of deeds ex- 
clude mortgages, the consequence is, that as between the parties, 
mortgages and deeds of trust must be registered in the very same 
time, as is required as against creditors and purchasers. This 
would be a strange result, considering the extreme pains taken in 
the 23rd section to confine the effect of a want of registration to 
creditors and purchasers, by first providing that no mortgage, un- 
less registered, shall be good as to them, and repeating ‘< all mort- 
gages, not so registered, shall be utterly null and void as to cred- 
itors and purchasers.”’ 

It was supposed by the makers of the Act of 1715, that the 
provision of the 7th section, by which prior mortgages, unless 
registered in fifty days, are postponed to subsequent mortgages 
first registered, would cause all mortgagees to use due diligence. 
But after it was decided that equity would prevent a mortgagee 
who had registered, from taking advantage of that fact against a 
prior mortgagee who had not registered, upon proof of notice, this 
section was found not to answer the purpose. Asa remedy, the 
Act of 1820 was passed. ‘That changes the time from fifty days 
to six months, and provides that a mortgage, not registered within 
time, shall not be good and available, but shall be null and void 
aSagainst creditors and purchasers. It was found that mortgagees 
still would not register at once, but would hold back until nearly 
the end of the six months, in order to favor the debtor. Asa 
remedy, the Act of 1829 was passed, which provides that no 
mortgage shall be valid, as against creditors and purchasers, but 
from the time of registration. "The result of this is, that no mort- 
gage-has any effect, even if registered in six months, except 
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from the time of registration. ‘This produced the requisite degree 
of diligence, and makes any provision requiring the registration 
of mortgages, as between the parties, a matter of supererogation ; 
for the mortgagee is now sure to have it registered in due time. 
This is proven by the fact that while there have been many cases 
before this Court to decide which mortgage was registered first, 
the present is the only case in which it has become necessary to 
decide what is the effect of the mortgage not being registered at 
all, as between the parties ; and even this case is the result of ac- 
cident, the loss of the deed. 


e * 
Per Curtam. Nonsuit set aside, and a3. de novo awarded. 


ISAAC P. FREEMAN et al. vs. JARVIS B. MORRIS, EX’R. OF L. MIZZELL et al. 


Where an amendment is moved for, which the Judge has power to allow, and he re- 
fuses to hear the motion or the evidence to support it, on the ground that he has no 
power to allow the amendment, such refusal is error in law, which the Supreme Court 
will correct: _Aliter, where he declines to exercise the power, on other grounds. 

Therefore, where an application to amend the entry of a verdict found at a former term, 
on an issue of devisavit vel non, by inserting the tenor of the will, the Judge refused 
to hear evidence in support of the application on the ground that he had not power ta 
allow the amendment :— Held, that this refusal was error, as the Judge had the power 
which he supposed he had not. 


Tis was a rule against the defendants to show cause where- 
fore the records of the Superior Court of Bertie should not be 
amended under the following circumstances, upon which the 
plaintiffs’ application was founded : 

It appeared that a paper writing purporting to be the will of one 
Christiana Freeman was offered for probate by the plaintiffs, at 
the February Sessions, 1842, of the County Court of Bertie, 
when a caveat was entered thereto by some of the defendants, 
who were the heirs at law and next of kin of the deceased ; and 
upon an issue of devisavit vel non, there was a verdict establish- 
ing the said paper writing as the Jast will and testament of the 
deceased, and the defendants appealed to the Superior Court, 
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where, at Spring Term, 1842, there was also a verdict for the 
plaintiffs. It further appeared that Isaac P. Freeman, one of the 
plaintiffs, at the next term of the County Court was permitted to 
qualify as executor ; but that the said will had never been re- 
corded, and that a diligent and thorough search had been made 
for the same in the Clerks’ offices of the County and Superior 
Courts, and the paper could not be found: And the motion of 
the plaintiffs was to amend the record of the Superior Court by 
setting out, in the finding and verdict of the jury upon said issue, 
the will as found, and that the same be duly certified to the Coun- 
ty Court ; which mosigg was opposed by the defendants. 

In support of the motion, the plaintiffs offered the written affi- 
davit of Isaac P. Freeman, the executor, to prove the contents of 
the said will, to the end that the record might be made in accord- 
ance therewith; which his Honor, Judge SaunpErs, before 
whom the case was tried, refused to hear, on the ground of the 
interest of the witness as a legatee under the will. The plaintiffs 
then offered the affidavits of one of the subscribing witnesses to 
said will, and of other persons for the same purpose ; and these 
his Honor also refused to hear, on the ground that the Court had 
not the legal power and authority to allow the amendment of the 
record in the manner and particulars proposed. ‘The rule was 
accordingly discharged, and the plaintiffs appealed to the Supreme 
Court. 


W. N. H. Smith and Bragg, for the plaintiffs. 
Barnes, for the defendants. 


Nasu, C. J. Had his Honor refused to amend the record, 
because the evidence offered did not satisfy bim that he ought to 
do so, no appeal to this Court could have been sustained ; for the 
feason that it was the exercise of a pure discretion, founded on 
the evidence into which we should have no right to look. Dick- 
inson v. Lippitt, 5 Ire. 560, Quiett v Boon, 5 Ire. 9. But his 
Honor does not put his opinion upon the deficiency of testimony, 
for none was examined before him ; but upon the want of power. 
If the power did exist, then there was error in law upon which 
this Court must act. ‘That the Superior Court had this power; is 
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made apparent by the terms of the 5th section of the Act of 1836, 
chapter 3. After enumerating a variety of causes in which,’after 
verdict, the judgment shall not be stayed or reversed, it ‘proceeds, 
or “¢ for any informality in entering a judgment or making up the 
record thereof, or for any other default or negligence of any 
clerk,’’? &c. The 6th section provides, that these omissions, im- 
perfections, defects and variances, ‘‘ shall be supplied and amend- 

ed by the Court where the jydgment shall be given, or by the 
Court into which it shall be removed by appeal or writ of error.”’ 
That the power resides in every Court to amend the entries on its 
records, so as to make them speak the truth, has been repeatedly 
declared by this Court. State v. King, 5 Ire. 203 ; Jones v. 
Lewis, 8 Ire. 70. 

The will of Christiana Freeman had been propounded in the 
Court of Pleas and Quarter Sessions of Bertie county, and upon 
the judgment rendered upon the verdict, the case was taken by 
appeal to the Superior Court, where it was tried de novo, and a 
verdict returned by the jury establishing the will. The clerk, in 
recording the verdict, neglected to spread the will upor his min- 
utes. The object of the present application is to supply this de- 
fect of the record, by having the will spread out in the terms of 
it. This the presiding Judge refused to do, because, in his opin- 
ion, he had not the power, and refused to hear the evidence by 
which it was proposed to make the amendment. In this he was 
mistaken. Whether the evidence proposed could or ought to in- 
duce the Court to grant the motion, is a question with which we 
have nothing todo. Purcell v. McFarland’s heirs, 1 Ire. 34 ; 
, Dickinson v. Lippitt, 5 Tre. 560. 

The judgment must be reversed, and this opinion must be cer- 
tified to the Superior Court of Bertie, with directions to proceed 
upon the motion according to its sound discretion. * 


Per Curiam. Judgment reversed. 
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. DOE, ex dem. LAMBERT WOODS rs. JOSEPH WOODS AND 
JAMES WOODS, EXR’S., &c. 


Devise of land to L., ‘* provided the said L. shall pay to my grandson, E., three hundred 
dollars:’’ E. died in the lifetime of the testator :—Held, First, that the proviso did 
not make the devise to L. conditional, but gave a legacy to E. charged upon the land. 

Secondly, That by the death of E., in the lifetime of the testator, the legacy lapsed, and 
L. took clear of the charge. 


EsectMENT, tried before Serre, Judge, at Orange, on the 
last Spring Circuit, upon the following statement of facts, as of a 
case agreed between the parties : 

The tract of land originally belonged to one Joseph Woods, 
deceased, who devised the same as follows :— 


«<I give to Lambert Woods, my grandson, the tract of land — 


‘¢whereon I now live and reside, containing two hundred and 
‘¢ twenty-five acres, more or less, provided the said Lambert 
«¢ Woods shall pay to my grandson, Eli Woods, son of John 
‘¢ Woods, deceased, the sum of three hundred dollars.”’ 


Eli Woods died in the lifetime of the devisor, and Lambert 
Woods, the lessor of the plaintiff, claims under the foregoing 
clause of his grandfather’s will, and before the commencement 
of this suit, tendered the three hundred dollars therein mention- 
ed, to the defendants, who are the executors of Joseph Woods, 
and in possession of the premises, holding the same for the pur- 
poses of the will. 

His Honor, the presiding Judge, was of opinion that the lessor 
of the plaintiff was entitled to recover, and after verdict and 
judgment accordingly, the defendants appealed to the Supreme 


Gourt. 


Norwood, for the defendants. 
J. H. Bryan, for the plaintiffs. 


Nasu, C.J. The question argued at the bar does not arise in 
this case. It is not on a covenant but upon a devise, in which 
the question is generally one of intention. A covenant is a con- 
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tract under seal, made by the parties, in which they mutually 
state what is to be performed by each ; and it is always impor- 
; ° tant to ascertain from the covenant itself, in what order their 
several liabilities arise ; and where any thing is to be done by the 
plaintiff, before he can call on the defendant, it must be stated in 
the declaration, and proved as stated. ‘Thus the plaintiff must 
allege the performance of a condition precedent, or show what is 
equivalent thereto. But in the construction of a devise, the rule 
is that the intention of the testator, collected from the paper, is to 
govern, unless contrary to law. In this case, the testator, Joseph 
Woods, devises to his grandson, Lambert Wvods, a tract of land, 
‘¢ provided the said Lambert Woods shall pay to my grandson, 
Eli Woods, son of John Woods, deceased, the sum of three hun- 
dred dollars.’ Eli Woods died in the lifetime of the testator, and, 
as is admitted, without leaving any issue. ‘The devise to Eli, 
/ the grandson of the testator, was a legacy of so much money, 
charged upon the land devised to Lambert, the lessor of the 
plaintiff. ‘The word “ provided ’’ does not render the devise a 
conditional one, to be defeated by his noncompliance. If Eli 
had survived the testator, the legacy to him would immediately, 
upon the death of the grandfather, have become vested in him, 
and not at all dependant upon the will or pleasure of Lambert, 
but would have attached upon the land itself, and could have 
) been recovered of the lessor of the plaintiff. This construction is 
made manifest by the fact, that there is no devise of the land 
over to a third person, if Lambert should refuse to pay the three 
hundred dollars ; but it is an absolute devise to him. Upon the 
death of Eli without issue, in the lifetime of the testator, his lega- 
cy lapsed. If, however, its payment were a condition, its per- 
formance became impossible by the act of God. It is not intend- 
ed to say a condition may not be annexed to a devise : it may, 
but if its performance be rendered impossible by the act of God, 
it is excused. Thus one devised to his daughter, on condition 
that she should marry the nephew of the testator, on or before he 
attained the age of twenty-one. The nephew died young, and 
the daughter never refused, nor was ever required to marry him : 
it was adjudged that the condition was not broken—it having be- 
come impossible by the act of God. Thomas v. Howell, 1 Salk. 
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170, 1 Inst. 206. ‘The words there, are much stronger than in 
our case. It is impossible to suppose that it was the intention 
of the testator to deprive his grandson, Lambert, of the bounty 
intended for him, if it should become impossible for him to pay 
to Eli his legacy. The estate of Lambert vested immediately up- 
on the death of the grandfather, the devisor, without being sub- 
ject to any condition whatever, but simply charged with the 
legacy to Eli. 


Per Curiam, Judgment affirmed. 





W. W. GRIFFIN vs. SAMUEL WILLIAMS. 


A. having chartered a vessel which he commanded, B. loaded her with a cargo for sale 
in the West Indies, which he insured and consigned to A., and furnished supplies for 
the voyage, A. agreeing, out of the proceeds of the sale, to pay to B. the cost of the 
cargo and the bill for supplies, with five per cent. thereon, and to retain the residue if 
any, as freight :—Held, that A. had no interest in the cargo which was liable to seiz- 
ure under a fi. fa. 


THis was an action of TROVER brought to recover the value of a 
quantity of lumber. Plea—general issue. 

On the trial before his Honor Judge Saunpers, on the Spring 
Circuit, at Camden, to which county the case had been removed 
from the county of Pasquotank, the facts were substantially as 
follows :—The plaintiff had a judgment against one Burgess, and 
an execution was issued thereon, and levied on the lumber in 
question as the property of Burgess, and the plaintiff purchased 
at the constable’s sale. Burgess was the Captain of the schooner 
Belle, on board of which the lumber was at the time of the levy ; 
and the constable who made the levy testified that at the time he 
did so, Burgess claimed an interest in the property. Other wit- 
nesses were called for the plaintiff, who testified to Burgess’s 
claiming the lumber as his own ; but they further stated that it 
was usual for all captains of vessels to speak of the cargoes on 
board, as theirs. 

















JUNE TERM, 18353. 293 





Griffin a. Williams. 





The defendant introduced Captain Burgess, who swore that he 
chartered the schooner Belle by the month, and being anxious to 
procure freight for the West Indies, he applied to the defendant, 
who at first declined loading him, but on a second application, 
agreed that Burgess should purchase a cargo of lumber on his, 
Williams’s account, and accordingly gave him an order to one 
Mr. Jarnagan, as follows : 


‘¢Dear Sir: Capt. Burgess has permission to purchase a load 
‘< for the West Indies, and draw on me for the amount at ninety 


‘¢ days, or four months. 
(*¢ Signed) Sam’L. Wituras.”’ 


Burgess made the purchase of Jarnagan accordingly, and Wil- 
liams furnished the supplies for the vessel, insured the cargo, and 
consigned it to Burgess, who was to take it to the West Indies 
and sell it to the best advantage, he agreeing to pay Williams the 
original cost of the lumber and the bill for supplies, and five per 
cent. on the amount of the cost of the cargo and advancements ; 
and the balance of the proceeds of sales, if any, he was to retain 
as freight. Burgess further stated that he was not responsible to 
Williams except as consignee, and that it was usual for owners of 
West India cargoes to consign to their captains ; that if the cargo 
had been lost, and the insurance could not have been collected, 
it would have been Williams’s loss ; and that the freight on lum- 
ber to the West Indies is generally equal to the cost of the cargo. 
S. S. Burgess and P. C. Williams, a son of the defendant, testi- 
fied to the agreement between Williams and Burgess substantial- 
ly as above ; and Jarnagan testified that in the sale of the lum- 
ber by him, he knew only Williams as responsible to him, and 
that he drew on Williams for the amount, and he paid it. 

His Honor, the presiding Judge, instructed the jury that if they 
believed the testimony of Capt. Burgess and young Mr. Williams, 
or either of them, Burgess had no interest in the lumber subject 
to execution, and they should find for the defendant. ‘There was 
a verdict and judgment accordingly, and the ~— appealed to 
the Supreme Court. 


he ge 
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Pool, for the plaintiff. 
Heath, Brooks and W. N. H. Smith, for the defendant. 


Barrie, J. The cases of Meyer v. Tharpe, 5 Taun. Rep. 
74; Smith v. Watson, Barn. & Cres., 401, (9 Eng. C. L. Rep. 
122) Ex parte Hamper, 17 Ves. Jun. 404; Reid vy. Austin, 17 
Mass. Rep. 197; and Turner v. Bissell, 14 Pick. Rep. 192, 
cited by the defendant’s counsel, (and the authority of which the 
plaintiff’s counsel admit that they cannot dispute,) fully support 
the position that the contract between the defendant and Burgess 
did not give the latter any interest in the lumber in question. It 
was not, therefore, liable to be levied on and sold as the property 
of Burgess under the plaintiff’s execution ; and he acquired no 
title by his purchase. The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


LANIER DANIEL vs. ARNOLD WHITFIELD. 


A. put into the hands of B. for collection 2 claim against C. and D., and a judgment hav- 
ing been obtained thereon, and a fi’. fa. levied on the property of C., A. B. and C. 
met at the house of C. on the day appointed for the sale, when C. paid to B. one half 
of the debt, who immediately paid it over to A., and it was agreed between B. and C. 
in the presence of A., that B. should pay the residue of the debt to A., and if it should 
not be collected out of D., C. would repay it to B.; shortly after C. paid the residue 
to B. In an action brought by A. against B.:— Held, that what had taken place at the 
house of C. was equivalent toa demand by A. for payment from B., and therefore the 
Statute of Limitations began to run from that time :—Held, further, that B. having of- 
fered in evidence circumstances tending to raise a presumption of payment to A., was 
entitled to shew in further support of the presumption, that A. and B. liyed near each 
other, met almost daily, and thatfrom the time B. received the residue of the debt 
from C., A. was greatly pressed for money, by executions and otherwise. 

(The cases of Fleming v. Straley, 1 Ire. 305, and Webb v. Chambers, 3 Ire. 374, cited 
and approved.) 


T'HIs case was commenced by warrant against the defendant, 
who was a constable, and carried by appeal to the Superior 
Court, where, at Spring Term, 1853, at Martin, it was tried be- 
fore Bamtey, Judge. On the trial, it appeared that a note for 
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$6.17, against one Carroway and Ausborn was placed fgrollec- 
tion in the hands of the defendant on the 3rd of Februat¥, 1844. 
That the defendant who gave a receipt for the said note; was con- 
stable for the years 1844-5-6. That he got judgment thereon a 
few days after he received it, and took out an execution and had 
levied the same on the property of Carroway. ‘That on the day 
appointed for the sale, which was not more than a month after 
the defendant bad received the claim, the plaintiff and the de- 
fendant met at the house of Carroway, when Carroway paid half 
the debt to the defendant, who paid it over at once to the plain- 
tiff, and when it was agreed between the defendant and Carro- 
way that the defendant should pay the balance of the claim to 
the plaintiff, and if the defendant did not succeed in getting it 
out of Ausborn, Carroway would repay the amount to the de- 
fendant. A witness who proved this agreement stated that the 
plaintiff was present and seemed satisfied with it. Ausborn did 
not pay, and in the course of another month Carroway paid to 
the defendant the amount as agreed on. The plaintiff produced 
the receipt of the defendant for the said claim, and showed fur- 
ther that a demand was made on him in March 1851, when the 
defendant said that he had paid the money due on the receipt to 
one Gray Andrews. ‘The said Andrews was introduced, and tes- 
tified that the defendant had not paid the said money to him. 
After tbe said demand, to wit, 29th March, 1851, the warrant in 
this case was sued out. 

The defendant proved that after he had received the remaining - 
half of the said debt from Carroway, the plaintiff on one occa- 
sion gave his note to him for some ten or twelve dollars ; that on 
another occasion, in 1850, he remarked that he and the defend- 
ant had settled fairly ; and that on another occasion, in 1850, the 
defendant’s agent called on the plaintiff with nine small claims 
amounting to fifty dollars, when the receipt of the defendant was 
not included in the settlement, nor produced. 

The defendant also offered to prove that the plaintiff, defend- 
ant and Carroway, all lived near each other, that they were in 
the habit of meeting almost daily, and that the plaintiff, from the 
time the remaining money was paid to'the defendant to the issu- 
ing of the warrant in this case, was greatly pressed under execu- 
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tions otherwise for money. This evidence, the case states, 
was 0 , first, to add to the other proof in the cause, to con- 
vince the jury that the balance of the money had been paid to 
the plaintiff ; and secondly, to show that between the 3rd of April, 
1844, and 29th March, 1845, the plaintiff had called on the de- 
fendant for the money, or knew of its misapplication ; in either 
of which cases, as insisted by defendant, the statute of limitations 
would bar the plaintiff’s recovery. The foregoing evidence was 
objected to, and rejected by his Honor. His Honor then charged 
the jury that there were two questions in the case : first, as to the 
statute of limitations, he instructed them that there was no evi- 
dence to set the statute in motion, until the demand made in 
March, 1851 ; and secondly, as to the payment by the defendant, 
that the evidence admitted by the Court to be given by the de- 
fendant authorized them to infer that the plaintiff had been paid— 
_ which evidence, however, could be rebutted by the other proof in 
the case. 
There was a verdict for the plaintiff, and judgment having been 
rendered thereon, the defendant appealed to the Supreme Court. 


No counsel for the defendant in this Court. 
Biggs, for the plaintiff. 


Nasu, C. J. We think there was error both in the rejection 
of the testimony offered by the defendant, and in the ruling of 
the Court upon the statute of limitations. The defendant re- 
ceived the note from the plaintiff for collection in 1844. It was 
admitted that he had collected it from Carroway, one of the debt- 
ors in the note. He averred he had paid the amount to the pre- 
sent plaintiffs, and with other evidence to that point offered to 
prove that the plaintiff and defendant and Carroway all lived 
near each other ; that they were in the habit of meeting almost 
daily ; and that the plaintiff, from the time the remaining money 
was paidto the defendant, to the issuing of the warrant in this 
case, was greatly pressed by éxecutions and otherwise for money. 
As to the weight of this evidence—whether much or little—the 
jury were the exclusive judges. We think it was competent and 
ought to have been submitted to them. A jury is entitled to hear 
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any evidence which has a natural and necessary connection with 
the subject of inquiry, and from which they would be legally au- 
thorized to presume the fact to be as alleged. In Fleming v- 
Straley, 1 Ire. 305, where one of the questions was as to the 
domicil of the plaintiff at the time the writ was issued, the de- 
fendant proved that he had gone from one county to another, as 
evidence that he had abandoned his first domicil ; and the plain- 
tiff was suffered to rebut it by showing that it was not so consid- 
ered in the father’s family, where the plaintiff lived. So where 
a merchant renders his account to his customer, in order to show 
the latter’s assent to its correctness, he may prove that the latter 
retained it without objection. Webb v. Chambers, 3 Ire. 374. 
In both these cases the testimony was admitted, because it had a 
tendency to prove the point in issue, to wit, the domicil in the 
one case, and the correctness of the account in the other. From 
] the evidence ruled out by his Honor, the jury might have infer- 
red, in connection with the other circumstances in evidence, that . 
the defendant had discharged the plaintiff’s claim. The evi- 
dence was pertinent to the point in issue. 

We think there was error also in the ruling of the Court upon 
the statute of limitations. 'The defendant lost no time in taking 
the necessary steps to collect the money due the plaintiff. A 
judgment was obtained and levied upon the property of Carro- 
way, one of the defendants. On the day of sale, which was 
within a month after the note had been put in the hands of the 
defendant, the parties, that is, the present plaintiff, the defendant 
and Carroway, met at the house of the latter, where the sale was 
to be had. At that time Carroway paid to the defendant one-half 
of the debt, who immediately paid it to the plaintiff. It was 
then agreed between Carroway and the present defendant that 
the latter should pay the balance of the judgment to the plaintiff, 
and if the defendant should fail to make the money out of Aus- 
born, the other defendant in the execution, that Carroway should 
repay itto him. The present plaintiff was present, and by his 
conduct agreed to the arrangement. By that arrangement, the 
defendant admitted he had the money in his hands, and it 
amounted to a demand on the part of the plaintiff. The latter 
had attended on the day of sale to receive his money—it was in 
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his. power to coerce a sale. Suppose a sale had taken place, or 
Carroway, the defendant in the execution, had paid the officer 
the whole of the money, and the officer had said to the plaintiff— 
‘¢T will pay you next week ’’—would it have been necessary for 
the plaintiff, to entitle himself to a verdict, to have proved any 

: other demand? Certainly not. This arrangement between the 
parties was, in substance and effect a demand, and set the statute 
in motion ; and seyen years having elapsed after it was entered 
into, and before the action was brought, the plaintiff is barred 
by it. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 





HENRY ELLIOTT vs. JOHN P. JORDAN et al. 


Where A. placed in the hands of a constable a warrant against two defendants, and the 
same was served, and after several continuances, a trial was had and judgment given 
against one, and for the other defendant :—Held, that A. was not entitled to a recor- 
dari, although he was detained by sickness from attending the first day appointed for 
the trial, and had no notice of the other proceedings, until too late for an appeal ; for if 
the constable was not his agent, he ought to have attended, or sent an agent, and if his 
agent, then the neglect of the constable, was in law, his own. 

(The case of Baker v. Halstead, ante, 41, cited and approved. ) 

$ 


Tis was a petition for a writ of recordart, in which the 
plaintiff alleged that the defendants, Avery and Jordan, owed 
him a debt of $55., due by their joint bond ; that on 13th Febru- 
ary, 1851, he procured a warrant to be issued against the defend. 
ants, and placed the same in the hands of one Hasket, a consta- 
ble, with directions to execute the same and have a trial thereof. 
That on the back of said warrant the said Hasket indorsed, «¢ Ex- 
ecuted—N. M. Hasket, constable ;’’ and the following endorse- 
ments also appeared thereon, viz.: ‘‘ February 22, 1851, con- 
tinued, T’. Wilson, J. P.?2— March 15, 1851, continued until 
Friday, the 21st instant,-W. G. Welch, J. P.”’—«« March 22, 
1851, continued “till Friday, 29h instants—Edwin Brace, J. P. 
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And, as appears by another endorsement, the Justice of the 
Peace, on the 28th March, 1851, gave judgment against the de- 
fendant Avery, for the amount of the debt claimed, and in favor 
of the defendant, Jordan, for his costs. 

The plaintiff further alleged that he bad no knowledge of but 
the first of the said different continuances—that he never applied 
for the same, nor had notice thereof, and that until it was too 
late to obtain an appeal to Court, or a new trial before the magis- 
trate, he supposed that a judgment had been rendered in his 
favor against both the defendants. 

On return of the writ of recordari, the affidavits of the parties 
2s well as of others, were filed, (but deemed unnecessary to state 
them, &c.); and upon the hearing of the case befyre SaunDERs, 
Judge, at Perquimons, on the last Spring Circuit, he ordered the 
same to be placed upon the docket for trial ; from which order 
the defendant, Jordan, prayed and obtained an appeal to the 
Supreme Court. 


Heath, for the defendant, argued: 1. That the same rules of 
law apply to recordaris, as to certioraris ; the only difference 
being that the former are directed to courts not of record ; the 
latter, to courts of record. 

2. In this case the constable was, or was not the plaintiff ’s 
agent. If he was such agent, then the agent has neglected the 
plaintiff’s case ; if not his*agent, then the plaintiff has neglected 
his case himself. In either®vent, the case of Baker v. Halstead, 
ante Al, is decisive against the plaintiff’s petition, and he is re- 
mediless, because of neglect of his agent or himself. 

W. N. H. Smith, contra. 


Nasu, C.J. In the order made at Spring Term, 1853, of 
Perquimons Superior Court, directing this case to be placed on 
the trial docket, there is error. In the petition, it is stated that 
the petitioner took out the warrant and placed it in the hands of 
the constable. He admits he was notified by the officer of the 
first appointment for the trial of the cause, when he failed to at- 
tend in consequence of being ‘‘ too umwell.’? Upon the back of 
the warrant are three several continuances. Of the first, when 
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tle warrant was returned, he had notice ; of the others he had 
none, and was not present at the time the judgment was obtained. 
The first day appointed for the trial was the 22nd February, 
1851, and after several continuances, judgment was rendered the — 
2th of March succeeding. Of all these continuances the pe- 
titioner says he was ignorant. By the law, whenever an individ- 
ual has claims upon others to collect, if within the jurisdiction of 
a magistrate, he may constitute the constable, into whose hands 
he puts them, his agent to collect. It then becomes the duty of 
the constable to discharge all the duties of an agent, and he and 
his sureties are bound for any negligence or unfaithfulness in the 
‘ management of the business, and by his acts the ‘plaintiff is 


bound. If however, the plaintiff does not choose to appoint the, 


officer his agent, he must attend to the business himself, or have 
some one to represent him. 

In the management of this business, there has been gross ne- 
gligence in the constable, if he was the agent, in not informing 
his principal of the obtaining of the judgment in time for an ap- 
peal ; or, if he was not the agent, then in the plaintiff in not in- 
forming himself of the time of trial of the warrant. In either 
case, the plaintiff has lost his right to the aid of a writ of recordari. 
Vigilantibus non dormientibus servit ler. The case of Baker 
v. Halstead, ante 41, is decisive of this. The judgment below 
is reversed and the petition dismissed. 


Per Curiam. e Judgment reversed. 








J. M. A. DRAKE, ADM’R., &c. vs. WILLIAM COLTRANE, ADM’R., &c. 


The 4th sec. of the Rev. Stat. ch. 113, which confers on the claim of a surety, paying 
the debt for which he is surety, the dignity, in the administration of the assets of the 
principal, which the debt, if unpaid would have had, applies to any such claim, 
whether the payment be made before'or after the death of the principal. 


~ 


Ir appears from the transeript of the record that the plaintiff 
had obtained a judgment quando against the assets of the defend- 
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ant’s intestate ; and this was a scire facias to renew the same, 
and suggesting that assets had come to the defendant’s hands, 
The following are the facts agreed between the parties : 

Sundry Justices’ Judgments amounting to $250 and more were 
rendered against M. A. Causey, and William Coltrane, the de- 
fendant, became surety for the stay of execution. The money 
was collected from, and paid by Coltrane, prior to the death of 
Causey, which occurred in September, 1840. At November 
Term, 1840, of Randolph County Court, Coltrane administered 
on Causey’s estate ; and on the 4th of August, 1842, Benjamin 
Swain, the plaintiff’s intestate, obtained a judgment before a Jus- 
tice of the Peace against said Causey, for $28.46, which amount, 
since-the death of Causey, Swain had paid as his surety, on a 
judgment obtained before his death. The defendant suggesting 
a want of assets, the case was returned to Court for trial. 

Coltrane had assets enough, and no more than enough to satis- 
fy the debt due to himself. If he had a right to retain a prefer- 
ence to Swain’s debt, judgment to be rendered for the defendant ; 
if not, for the plaintiff. 

His Honor, Judge Serrie, at Randolph, on the last Spring 
Circuit, being of opinion for the defendant, gave judgment ac- 
cordingly ; from which judgment the plaintiff appealed to the 
Supreme Court. 


J. H. Bryan, for the plaintiff. 
No counsel for the defendant in this Court. 


Pearson, J. Revised Statutes, ch. 113,, sec. 4, when a 
surety pays the debt of his principal, the claim of the surety 
against the personal representative of the principal, shall have the 
same priority against the assets as belonged to the demand of the” 
creditor. In this case, the defendant, as surety of Causey, had 
paid a judgment rendered against Causey, to which the defend- 
ant had beeome surety for the stay of,execution. The defend- 
ant clearly had a right to retain by ferce of the above statute. 
The fact that the money was paid by the surety before the death 
of the principal makes no difference. The case falls both within 
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the words of the statute, which are very guarded, and the evil 
which it was intended to remedy. 


Per Curiam. Judgment affirmed. 


STATE ex rel. DUGALD McCALL AND OTHERS vs. THE JUSTICES 
OF ANSON. 


Appeal in this case from the order of the Superior Court, granting a writ of alternative 
Mandamus, premature. 

In a proceeding like this, the writ of alternative Mandamus is always the first process, as 
distinguished from a rule. ; 

( Vide same case, 11 Ire. Rep., 135.) 


Tus is the same case that is reported in 11 Ire., 135, and for 
a statement of the facts, the Reporter refers to the opinion of the 
Court as there given. 

At Anson, on the last Spring Circuit, his Honor, Judge Extis, 
awarded alternative writs of mandamus to each of the relators, 
from which order, the defendants prayed an appeal to the Su- 
preme Court, which was granted. 


iVinston, for the defendants. 
Strange, for the plaintiffs. 


Barrie, J. The appeal is premature and must be dismissed. 
When the case was before this Court, at June Term, 1850, (see 
11 Ire. Rep., 135,) it was decided that the Judge in the Court 
below erred in discharging the rule which the relators had obtain- 
ed against the defendants, calling on them to show cause why 
a writ of mandamus should not issue ; and the judgment was re- 
versed, and a certificate to that effect sent down, in order that the 
Superior Court might direct the writ to be issued. When the 
case was returned to that Gourt, the defendants were permitted 
again to show cause why a mandamus should not issue, the 
parties treating it, as if it were an application for a peremptory 
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mandamus in the first instance. The rule indeed did call the 
writ required a peremptory mandamus, and the Court as well as 
the parties seemed to view it in that light ; but the irregularity was 
cured by the order made by the Court, that a writ of alternative 
mandamus should issue. ‘To that, the relators were clearly 
entitled, as had already been decided in this Court, and no ap- 
peal could be properly taken from such order. This is manifest 
from the consideration that the very same question is now before 
us as was decided on the former appeal, to wit: whether the re- 
lators are entitled to the writ of alternative mandamus which is 
always the first process, as distinguished from a rule to show 
cause, in a proceeding of this kind. 3 Black. Com., 111,— 
Tapping on Mandamus, 6,—1 Rev. Stat. ch. 97, sec. 3, 4, 5,— 
Delacy v. Neuse Navigation Company, 1 Hawks’ Rep., 274. 
When the return shall be made by the defendants to the writ of 
alternative mandamus, such proceedings may be had that the 
case may be decided finally upon its merits. 

The case being now improperly before us upon the appeal of 
the defendants, it must be dismissed at their costs, which will be 
certified to the Superior Court, from which the writ of alternative 
mandamus must issue, as heretofore ordered by that Court. 


Per Curiam. Dismissed accordingly. 


JOHN EVERETT vs. WILLIAM J. SMITH. 


The sheriff sells the lands of A. for taxes, and makes a deed to the purchaser. If this 
be inoperative, the deed from A’s vendor to him would be good color of title, but if 
the sheriff’s deed be operative and pass title, then the deed of A’s vendor could not be 
set up by A. as color of title. 

In an action of trespass to land, the defendant can justify upon the ground, that he en- 
tered as the servant of one, in whom are the title and right of possession. 

(The case of Johnson v. Farlow, 13 Ire. 85, cited and approved. ) 


Tus was an action of Trespass, tried before Barrie, Judge, 
at Spring Term, 1852, of Hyde Superior Court... The defend- 
ant drew out his pleas at length, justifying the trespass: 1, as 
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seryant of the President and Directors of the Literary Board ; 2, as 
servant of the President and Directors, &c. and of others, tenants 
in common of the premises ; 3 and 4, under the sheriff of Hyde. 

There was a verdict and judgment for the plaintiff, from which 
the defendant appealed to the Supreme Court. The facts neces- 
sary to the understanding of the opinion of the Court, appear 
sufficiently stated therein. 


Rodman, for the defendant, argued :-— 

1. After the lapse of 46 years, the Court would be justified in 
presuming that the taxes were due, and hat the survey and plat 
were made which are recited in the sheriff’s deed to Blount. 2 
Phil. Ev., Cowen & Hill’s notes, 297, 362, 1292, and cases cit- 
ed. But if these presumptions will not be thade, 

2. The sheriff’s deed to Blount was color of title. 

3. The possessien held by Blount was sufficient in its nature 
and duration to perfect the title to all the land embraced in the 
deed. Rhodes v. Brown, 2 Dev. 195; Clinton v. Herring, 1 
Mur. 412 ; Carson v. Bennet, 1 Dev. & Bat. 546; Tredwell v. 
Reddick, 1 Ire. 56; Williams v. Buchanan, 1 Ire. 535 ; Mur- 
phy v. Grice, 2 Dev. & Bat. Eq. 199; Bynum v. Thompson, 
3 Ire. 578. 

See also the Acts of 1798, (2 Laws of N. C., ch. 492, p. 856,) 
and 1842, ch. 36, and Rev. Stat. ch. 43, sec. 34. 

4. The sheriff ’s deed to Gov. Williams was in all respects reg- 
ular. Avery v. Rose, 4 Dev. 549. Some taxes were necessarily 
due, and it will not be assumed that the sheriff sold for more 
than was due. 

Donnell, contra. 


Pearson, J. The defendant justifies as the servant of the 
President and Directors of the Literary Fund of North Carolina, 
in, whom he alleges title ; he also justifies as sheriff under the 
Act of 1842, and makes the same allegation of title in the Presi- 
dent and Directors of the Literary Fund. 

The question involves the title of the President and Directors 
of the Literary Fund. They claim an undivided moiety, and if 
their title be good, it supports the plea. 
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The land is “‘ swamp land,’’ and in 1795 was granted to one 
Hall, (in a grant of 195,000 acres) The plaintiff was in pos- 
session under Hall, and was turned out of possession by the de- 
fendant. 

In 1800 the land was sold for taxes, and avas bought by one 
John Gray Blount, who took the sheriff’s deed. In 1801 it was 
again sold for taxes, and was bought by one Harris; who took the 
sheriff’s deed. The persons claiming under both Blount and 
Harris, conveyed an undivided moiety to the President and Di- 
rectors of the Literary Fund, in consideration of its being drain- 
ed by that corporation. ‘These are the only two sources of title 
to Which it is necessary to advert. 

If the sheriff’s deed to Harris conveyed a good title, the ques- 
tion is settled ; if it did not convey a good title, then the defend- 
ant falls back on the sheriff’s deed to Blount ; if that deed con- 
veyed a good title to Blount the question is settled ; if it did not 
convey a good title to Blount, then the question will depend up- 
on whether his title has been ripened by adverse possession under 
color of title. 

To prevent unnecessary discussion we will suppose that neither 
the sheriff’s deed to Harris or Blount conveyed a good title, and 
put our decision on the question—was Blount’s title ripened by 
adverse possession under color of title? We think it was. 

As to Blount’s possession, we pass by the fact that in 1819, one 
Hastings took possession of a part of the land under a contract of 
purchase from Blount, and has continued in possession thereof 
ever since. We also pass by the fact, that in 1826 one Smith 
took possession of another part of the land, as a lessee of Blount, 
and has continued in possession ever since, because it may be that 
the possession of Hastings was limited to the part he contracted to 
purchase, and that of Smith to the part covered by his lease, 
neither of which extend to the locus in quo. 

But in 1827, Blount himself took possession of the land and 
opened a plantation, which he and those claiming under him 
have been cultivating ever since. It is true the place where 
Blount first commenced clearing and cultivating was covered by a 
grant to one Swindle, and that raises a question whether his pos- 
session was not confined to the Swindle grant, which does not ex- 








* 


306 IN THE SUPREME COURT. 





Everett v. Smith. 





tend to the locus in quo ; it is not necessary to decide that point, 
for, admit it to be so, in 1833 Blount extended his clearing be- 
yond the Swindle grant and has been cultivating fields outside of 
it eyer since, and there is no ground for saying that the possession 
which he took in 1833 did not extend to the limits of the sheriff’s 
deed to him, for there is nothing to restrict it and prevent the ap-. 
plication of the well settled rule. 

As to Blount’s color of title, he had the sheriff’s deed duly 
registered. It is objected Blount’s estate was sold for taxes and 
purchased by Harris, and after the sale, the sheriff’s deed could 
not be set up by him as color of title. Fr this position, Johnson 
v. Farlow, 13 Ire. 85, is relied on. It was there held, that~one 
who.-conveys all of his estate to another canngt rely on the deed by 
which he originally acquired the estate as color of title, for that 
deed is functus officio, except as one of the mesne conveyances of 
the purchaser. ‘There the conveyance was made by the man 
himself, and of course it passed all his estate, and left the deed 
by which he acquired the estate functus officio , here, the convey- 
ance is made by a third person, and his deed may or may not pass 
the estate ; if it does pass the estate, then the party whose estate 
is so passed, cannot rely upon the deed by which he acquired the 
land as color of title, for it is functus officio. But if it does 
not pass the estate and is inoperative, wherefore should he not 
be at liberty to rely on the deed to him as giving a good title ; or 
at all events as giving hima color of title? Suppose a sheriff 
sells land under a void fi. fa., and the debtor holds on to his pos- 
session, why should he not rely on the deed to him as conferring 
a good title, or at all events as color of title? 

In the case under consideration, if the sheriff’s deed passed the 
title to Harris, then the President and Directors of the Literary 
Fund have the title under his deed. _ If it was void or for any oth- 
er cause did not pass the title, there can be no reason why Blount 
should not rely on his deed at least as being a color of title. So 
this case is distinguished obviously from Johnson v. Farlow. 
‘© Quacumque via :’’—take it either way, the President and Di- 
rectors of the Literary Fund have acquired the title. We think 
the gentlemen who filled those places are entitled to much cred- 
it for their prudence and caution:in securing all the outstand- 
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ing claims so as to acquire a title to an undivided moiety of the 
large tract of land now in controversy, before they made the out- 
lay necessary to drain this tract of Jand, and much other vacant 
land conferred upon them by the Act of the General Assembly. 

Upon the argument of the case there was some discussion in 
reference to the pleadings. The entry upon the docket is, the 
‘< defendant justifies generally and specially,’’ the counsel for the 
defendant was therefore required to draw up the pleas at length ; 
we are clearly of opinion that the plea of justification as the ser- 
vant of the President and Directors of the Literary Fund is sus- 
tained. It is unnecessary to pass upon the justification as sheriff 
under the Act of 1842. It is due to Judge Battle, from whose 
decision the defendant appealed, to state that upon the trial be- 
low he did not enter into an investigation of the question of title. 
He says the only question submitted to him, was the construction 
of the Act of 1842, and fie put his decision on the ground that 
the Act of 1842 did not apply to the case of one, who, like the 
plaintiff, was in possession claiming under title, but was confined 
in its operation (being highly penal,) to mere “ squatters ’’ or tres- 
passers without any show of title. There may be some force in 
the view taken by him in reference to the question of construc- 
tion, and it may also admit of some question how far the Act of 
1842 is applicable, when the President and Directors of the Lite- 
rary Fund are not seized in severalty, but are seized only as ten- 
ants in common with private citizens. We give no opinion upon 
these questions, and he concurs with the other members of this 
Court in putting our decision on the ground that the President and 
Directors of the Literary Fund are entitled to an undivided moiety 
of the land in controversy ; and the defendant can well justify in 
a civil action upon the ground that he committed the trespass 
complained of as their servant or agent. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 
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THOMAS BOND & E. H. WLLIS vs. JAMES B. HILTON. 


Tenants in common, and partners, may make a contract with one of their number, con- 
cerning the use of the property so held ; and its violation gives a good cause of action 
at law, to those injured. 

Where the law from a given statement of facts, raises an obligation to do a particular 
act, and there is a breach of that obligation, and consequent damage, an action on the 
case, founded on the tort, is the proper action. 

(The cases of Anders v. Meredith, 4 Dev. & Bat. 199; Williamson v. Dickens, 5 Ire. 
259; Ledbetter v. Torney, et al. 11 Ire. 294, and Robinson v. Threadgill, 13 Ire. 39, 
cited and approved.) 


Tis was an action on the casz in tort, tried before his Honor, 
Judge Barrie, at Spring Term, 1852, of the Superior Court 
for Washington county. The following are the facts sent up 
from the Court below : 

‘¢ On the trial, the plaintiffs proved that in the month of Decem- 
ber, 1848, they and the defendant were owners of a vessel ; the 
plaintiffs owning three-fourths, the defendant, one-fourth. The 
plaintiffs also proved, that on the 26th day of December, 1850, 
the said vessel had a cargo on board of her, at the landing in the 
town of Plymouth, when the defendant specially and expressly un- 
undertook, and promised the plaintiffs that he would, as Master 
of the Sid vessel, with proper diligence, conduct her to the West 
India Islands, sell the cargo, and on his return, account with the 
plaintiffs. The plaintiffs further showed that in pursuance of said 
contract, the defendant, on the day it was made, signed bills of 
lading in the usual form, took charge of the vessel, and left Ply- 
mouth. ‘They shewed that the defendant carried the vessel to the 
town of Newbern, N. C. ‘They then proved that a voyage to 
the West Indies and back usually occupied about two months. 

Plaintiffs contended that the delay, mismanagement and aban- 
donment of the vessel, were breeches of duty for which the Mas- 
ter was liable, in his capacity of Master, notwithstanding his part 
ownership. 

The Court intimated an opinion that the facts proved were not 
sufficient to sustain the action. Upon this the plaintiffs submitted 
toa nonsuit. A rule nisi was obtained—rule discharged, and the 
plaintiffs appealed to the Supreme Court.”’ 
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Rodman, with whom was Moore, for the plaintiffs, argued :-— 

1. The defendant, by his contract to serve as Master of the 
vessel, became liable to be sued in case, for breach of duty. Itis 
no answer to say that he was a tenant in common of the vessels 
‘The contract created relations paramount to those arising out of 
the tenancy in common. He might have been sued in assump- 
sit, on the contract. Ouston v. Ogle, 13 East. 538. Brown on 
Actions, 143 ; or in case, for breach of the duties arising out of 
the relations created by the contract. Herrin v. Eaton, 1 Shep. 
193 ; Robinson v. Threadgill, 13 Ire. 39. 

2. One tenant in common may sue another for a misuse of the 
common property. 1 Chit. Pl. 91. Anders v. Meredith, 4 
Dev. & Bat. 199; Oviorne v. Suford, 9 N. Hamp. 502. 

Heath and Hines, for the defendant. 


Nasu, C. J. On the part of the defendant it is contended 
that he, the defendant, and the plaintiffs were tenants in common 
of the vessel, and therefore this action cannot be maintained for 
any misuse of it ; and secondly, if any can be brought, it must be 
on the contract and not in tort. That an action can be sustained 
by one tenant in common against another for a misuser of the 
property is proved by many cases. In Cubit and Portery 15th 
East R. 216, Littledale, Justice, says if two persons are tenants 
in common of a tract of land on which there is a brick wall, and 
one refuses to repair and the other pulls it down and sells the ma- 
terials and builds a better wall, it may be said there is total de- 
struction of the old wall, and an action of trespass will lie. But 
if he sold the old materials for the purpose of building a new one, 
an action of trespass will not lie. ‘Such an act is more proper- 
‘<ly the subject matter of an action on the case, because it is in 
‘¢ the nature of a partial injury, and not of a total destruction of 
‘<the subject matter of the tenancy in common.”’ And Baily, 
Justice, in the same case says, when there has not been a total 
destruction of the subject matter of the tenancy in common, ¢ but 
‘¢ only a partial injury to it, an action on the case will lie by one 
‘‘ tenant against the other.’? See also Anders v. Meredith, 4 
Dev. & Bat. 199. It may then be safely laid down as a princi- 
ple governing actions between tenants in common, that when 
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there is a total destruction of the article held in common, an ac- 
tion of trover or trespass may be sustained ; but where there has 
been simply an abuse of it whereby its value is impaired, an ac- 
‘tion on the case may be brought. As to the second point contend- 
ed for by the defendant, we think it untenable. The plaintiffs 
have not declared on the contract, but in tort, making the neglect 
of duty on the part of the defendant the gravamen of their claim. 
‘Two questions are presented to us: the first, can tenants in com- 
mon contract with each other concerning the subject matter of the 
tenancy? and if so, can they desert the contract and declare in 
tort? The case of Ouston v. Ogle, 13 East. 538, is a direct au- 
thority upon the first branch of the inquiry. There the plaintiff 
declared upon a special agreement in writing, made between him- 
self and the defendant and several others by name, part owners 
of a ship, whereby they and each and every of them agreed to 
and with the others and each and every of the others, among oth- 
er things, that the ship should proceed on a voyage to the West 
Indies, and should be under the sole management and control of 
the defendant as husband thereof, &c. To this declaration the 
defendant demurred and filed special causes : the first was, that 
the plaintiff and defendant were, with certain other persons, part 
owngrs and partners in the ship, and that the action was brought 
on a partnership account ; the fourth was, that by reason of any duty 
relating to a partnership in the ship, independent of the agree- 
ment, the defendant is not liable to an action atlaw. The Court 
would not suffer Abbott who appeared for the plaintiff to make 
any argument ; the demurrer was overruled, and judgment given 
for the plaintiff. ‘That case very clearly recognizes the principle 
that tenants in common and partners may make a contract with 
one of their number concerning the use of the property so held, 
and its violation gives a good cause of action at law to those in- 
jured. Upon the second branch of the inquiry, we are of opin- 
ion the action is properly brought in tort ; where the law, from a 
given statement of facts raises an obligation to do a particular act, 
and there is a breach of that obligation and a consequent dam- 
age, an action on the case, founded on the tort, is the proper ac- 
tion. In Govett and Radnige, 3 East. 70, Lord Ellenborough 
observes, there is no inconvenience in suffering a plaintiff to al- 
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lege his gravamen as consisting in a breach of duty arising out of an 
employment for him, and bringing the action for that breach rather 
than upon a breach of promise. So Baily, Justice, in Burnett 
and Lynch, 5th Barn. & Adol. 609, says, although there be a 
special contract a party is not bound to resort to it, but he may 
declare on the tort and say that the defendant has neglected to 
perform his duty. See Saunders on Pl. & Ev. 338. This doc- 
trine is recognized in this State in the cases of Williamson v. 
Dickens,.5 Ire. 259; Ledbetter v. Torney and others 11th 
Ire. 294, and in Robinson v. Threadgill, 13th Ire. 39. The 
plaintiff was entitled to sue in tort, and if the evidence showed 
that there had been a breach of duty on the part of the defendant 
in performing his contract, the plaintiff would have been entitled 
toa verdict. This was a matter of inquiry for the jury, under 
the proper instructions of the Court. But his Honor did not sub- 
mit the question to the jury, but nonsuited the plaintiffs. In this 
there was error. 


Per Curiam. Judgment reversed, and venire de novo 
e 
awarded. 


DOE ex dem. SAMUEL MERCER rs. TULLY HALSTEAD et al. 


If at the time, the lessor of the plaintiff purchased and took his conveyance, the defend- 
ant was in possession of the premises described in the declaration, claiming them ad- 
versely, the plaintiff cannot recover. The lessor of the plaintiff had but a right of 
entry, which he could not convey, so as to enable his assignee to sue in his own name. 


Tuts was an action of EJECTMENT, tried at Currituck Supe- 
rior Court, Spring Term, 1853, before his Honor, Judge Saun- 
DERS. 

On the trial the plaintiff proved that the land formerly belong- 
ed to one Baxter, and that at his decease it passed into the pos- 
session of his daughter Mary. In the year 1828, Mary intermar- 
ried with one David Wilson, who had by her a son; Thaddeus 
Wilson, and about fifteen years since, with his son, removed to the 
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State of ‘Tennessee, leaving his wife in the county of Currituck. 
Afier his removal, the said David and Thaddeus, by deed dated 
February 15th, 1851, sold the land to Samuel Mercer, the lessor 
of the plaintiff. ‘To estop the defendant, the plaintiff further 
proved a deed from the said Mary Wilson, dated in 1845, con- 
veying the said land to the defendant Halstead ; and also that Da- 
vid Wilson, the husband, was still living. It was further shown 
that Halstead, one of the defendants, had been in possession of 
the land by himself or his tenants, from the year 1845, up to the 
time of the trial. 

The defendants proved that the said Mary filed her bill in Equi- 
ty, at November Term, 1850, in the Court of Equity for Curri- 
tuck county, for a divorce, alleging the adultery of her husband, 
and his abandonment of her, and that at Spring Term, 1852, 
afier service by publication, she obtained a decree for divorce and 
alimony. The defendants insisted that the plaintiff could not 
recover ; 1, because he himself was in the adverse possession of 
the land at the date of the deed to Mercer ; 2, because the deed 
, to Mercer was to deprive the wife of alimony, aud being execut- 
ed after the filing of her petition, was fraudulent and void. Oth- 
er points were taken by the defendants, which are unnecessary to 


state. 
Tire plaintiff contended there was no evidence to go to the jury 
to affect the validity of the deed to Mercer, and that the Cowt 
should so charge. ‘This his Honor declined, but charged the ju- 
ry that it had been conceded in the argument by both the plain- 
tiff and defendants’ counsel, if the intent of making the deed to 
the lessor was to defeat the wife’s claim for alimony, and this was 
known to the lessor, and he participated in it, then it was fraudu- 
lent and void ; and that such was the law. That the intent with 
which the deed was made was a question for the jury, and that 
they were to decide it on the evidence adduced. If they should 
find the deed to have, been made with that intent, and this was 
known to the lessor, their verdict would be for the defendants ; if 
otherwise, they would find for the plaintiff. 
There was a verdict for the defendants, and the plaintiff fail- 
ing to obtain a new trial, appealed‘to the Supreme Court. 
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Heath and Hines, for the plaintiff. 
Smith and Pool, for the defendants. 


Nasu, C. J. The first objection to the plaintiff’s recovery 
stated in the bill of exceptions is, that the defendant, at the time 
of the conveyance from David Wilson to the lessor of the plain- 
tiff, was in the adverse possession of the premises claimed in the 
declaration. ‘This objection is fatal to the action. The lessor de- 
rived tile under David Wilson by deed, bearing date in 1851. 
In 1845, Mary Wilson, who was the wife of David Wilson, con- 
veyed the premises to the defendant, who went into possession 
and cultivated and cleared, and was in possession in 1851, claim- 
ing itas hisown. Whether the deed to the defendant actually 
did convey the land to Halstead, is not material to be inquired in- 
to. He was in possession under it, claiming adversely to all the 
world. At the time then thaf David Wilson sold and conveyed 
the land to the lessor of the plaintiff, he had but a right of entry 
which he could not convey so as to enable his assighee to sue in 
his own name. It cannot be necessary to cite authority to show 
this. Upon this exception the Court affirms the judgment below.. 

We further say that his Honor committed no error in refusing 
to instruct the jury as required. ‘There was evidence upon the 
question of fraud, and it was properly left to the jury for their 
decision. 


Per Curiam. Judgment affirmed. 
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F. B. SATTERTHWAITE vs. JOHN J. DOUGHTY. 


If by the laws of a foreign country, a contract is void unless it is written on stamped pa- 
per, it is void every where. 

This principle is especially applicable to the several States of this confederacy, which, 
though foreign to each other in some respects, are united for all great national purposes 
under one Government. 

Therefore, a bond executed and payable in the State of Maryland, which is void under 
the laws of that State, because the same was not written on stamped paper, is void 
here also, and cannot be recovered in the Courts of this State. 

(The cases of Watson v. Orr, 3 Dev. 161; Anderson v. Doak, 10 Ire. 295, and Drewry 
v. Phillips. ante 81, cited and approved.) 


Tats was an action of DEBT tried before Manty, Judge, at the 
Special Term of Beaufort Superior Court, in January 1853. 
The plaintiff declared as assignee of two bonds, which were ad- 
mitted to have been made in Baltimore, in the State of Maryland, 
by the defendant, who resided in North Carolina, and that they 
were in Baltimore delivered to the payees, who resided there. It 
was also proved that the payees being indebted to other citizens of 
Baltimore, endorsed and delivered these bonds to their creditors 
as collateral security, and that by these last, the bonds were, with- 
out consideration, assigned to the plaintiff, who resides in North 
Carolina, and sent to him for collection. 

The defendant in the Court below, contended that one of the 
bonds was invalid, because it wanted the stamp required by the 
law of Maryland ; and of this opinion was his Honor, whereupon 
the plaintiff submitted to a nonsuit, and appealed to the Supreme 
Court. 

Other points were made in the Court below, but as they are 
not necessary to the understanding the opinion of the Supreme 
Court, they are omitted. : 


Rodman, for the plaintiff : 
The Courts of this State will not enforce the Revenue laws of 
Maryland. In support of the proposition that they will do so, 
will be cited Story on Prom. Notes. One only of the authorities 
he cites sustains him, viz: Clegg v. Levy, 3 Camp. 166. The 
others are all against the proposition. Chit. on Bills, 57 ; 6 T. 
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R. 425; 4 T. R. 467 ; James v. Catherwood, 3 Dowl. & Ry. 
190, (16 Eng. C. L. R. 165 ;) Wynne v. Jackson, 2 Russ. 351 ; 
Trust. of Randall v. Van Ransellaer, 1 Johns. 94. 

Donnell, contra. 

* 

BattLe, J. The first objection urged by the defendant against 
the plaintiff’s right to recover is, that by the laws of the State of 
Maryland, where the bond was executed, it was void because not 
written upon stamped paper. If upon consideration this objec- 
tion be found to be valid, it will dispose of the case and make it 
unnecessary to consider any other question discussed by the 
counsel. 

The Act of Maryland upon which the defendant relies, is en- 
titled «¢ An Act imposing duties on promissory notes, bill8 of ex- 
change, specialties and other instruments of writing, to aid in 
paying the debts of the State.’’ It was passed in the year 1844, 
and in the Ist section imposes certain duties upon every sheet or 
piece of paper, &c., upon which shall be written or printed any 
bond, obligation, single bill or promissory note, &c. In the 8th 
section it is declared ‘that no instrument of writing whatsoever 
charged by this Act, with the payment of a duty as aforesaid, 
shall be pleaded or given in evidence in any Court of this State, 
or admitted in such Court to be available for any purpose whatso- 
ever, unless the same shall be stamped or marked as aforesaid,”’ 
&c. The question is, whether, as the bond was executed in the 
State of Maryland upon unstamped paper, and could not there- 
fore be made available for any purpose in the Courts of that 
State, it can be enforced in the Courts of this State by the obli- 
gee or his assignee. In the English cases upon this subject there 
seems to have been a direct conflict of opinion among Judges of 
great eminence. In Alvis v. Hodgson, 7 Term Rep. 241, Lord 
Kenyon held that the plaintiff could not recover upon a written 
contract made in Jamaica, which by the laws of that island was 
void for want of astamp. Lord Ellenborough ruled the same 
way in Clegg v. Levy, 3 Camp. N. P. Rep. 166, with regard to 
an agreement not valid for the same cause by the laws of Su- 
rnam. In Wynne v. Jackson, 2 Russ. Rep. 351, (3 Eng. Con. 
Ch. 144,) the Vice Chancellor held the contrary upon certain 
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bills drawn in such form in France, that no recovery could be had 
upon them in the Courts of that country. Lord Chief Justice 
Abbott held the same in the case of James v. Catherwood, 
2 Dowl. & Ry. Rep. 190, (16 Com. Law. Rep. 165.) The 
English elementary writérs attempt to reconcile these apparently 
confif&jing decisions by making this distinction ; if the bill, note 
or agreement be drawn or made in a foreign independent State, 
it may be enforced in England, though requiring a stamp in the 
country where drawn or made, but not if drawn or made in any 
part of the British Empire. Chitty on Bills,57. Byles on Bills, 
302, (61 Law Lib. 295.) On the other hand, Judge Srory, 
both in his commentaries on promissory notes, section 158, and 
on the conflict of laws, section 260, contends with much force of 
reasoning that “if by the laws of a foreign country a contract is 
void unless it is written on stamp paper, it ought to be held void 
every where ; for unless it be good there, it can have no obliga- 
tion in any other country. It might be different if the contract 
had been made payable in another country, or if the objection 
were not to the validity of the contract, but merely to the admis- 
sibility of other proof of the contract in the foreign Court.’’ In 
the 261st section of his work on the conflict of laws, a book uni- 
versally recognized as one of the highest authority, he states the 
grounds of his opinion, as follows: ‘‘ The ground of this doctrine 
as commonly stated, is that every person contracting in a place is 
understood to submit himself to the law of the place, and silently 
to assent to its action on the contract. It would be more correct 
to say that the law of the place of the contract acts upon it inde- 
pendently of any volition of the parties in virtue of the general 
sovereignty possessed by every nation to regulate all persons, pro- 
perty and transactions within its own territory. And in admitting 
the law of a foreign country to govern in regard to contracts made 
there, every nation merely recognises from a principle of comity 
the same right to exist in other nations, which it demands and 
exercises for itself.” ‘This course of reasoning commends itself 
strongly to our judgments, and we think that it is especially ap- 
plicable to.the several States of our confederacy, which, though 
foreign to each other in some respects, are united for all great na- 
tional purposes under one Government, and ought, therefore, 
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whenever they can, to aid rather than hinder each other in carry- 

ing out each its own peculiar policy ; and to do this in nothing 
more than in regard to its revenue laws. In doing this, we shall 

be supported by the authority of the course pursued by the Eng- 

lish Courts, towards those provinces of the British Empire which 
are governed by their own domestic laws. Byles on Bills, wbi 
supra. We have not been referred to, nor have we been able to 
find any case, decided in our own State, directly upon this point. 

But our Courts have several times recognised the doctrine that ‘ the 
law of the country where a contract is made, is the rule by which 

its validity, its meaning and its consequences are to be determin- 

ed.’’ Watson v. Orr, 3 Dev. Rep. 161. This doctrine was ap- 

plied in Anderson v. Doak, 10 Ire. Rep. 295, to the support of a 
bill of sale for slaves without a subscribing witness, executed in 
Virginia where no such formality is required. And in Drewry v. 

Phillips, ante 81, decided at the last term, it was admitted by 
counsel, that a bill of sale for slaves executed in Virginia where 
all the parties resided, was good though not attested, nor proved 
and registered as required by the laws of North Carolina, because 
by the laws of Virginia no such attestation, proof and registration 
were necessary. We can see no reason for a distinction between 
a formality made requisite to the validity of a contract by the law 
of a State in aid of its revenue, and a formality required for any 
other cause. In every such case, the ler loci contractus ought to 
determine the rights of the parties every where. We therefore 
think that his Honor committed no error in holding that the pre- 

sent action could not be sustained, and the judgment of nonsuit 
must be affirmed. 


Per Curiam. Judgment affirmed. 


21 
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STATE ez rel. A. H. SANDERS vs. JOSHUA W. BEAN et al. 


A surety on an official bond cannot, as relator, bring an action at law against his co-sure- 
ties for a default of the principal. And the objection is well taken under the plea of 
general issue. 

(The cases of the State v. Lightfoot, 2 Ire. 306; McLaughlin v. Neil, 3 Ire. 294; Jus- 
tices, $c. v. Bonner, 3 Dev. 290, cited and approved.) 


Tis was an action of DEBT, brought upon the official bond of 
the defendant Bean, a constable. Plea—general issue. 

Upon the trial, at Montgomery, on the last Spring Circuit, be- 
fore his Honor, Judge Dick, it appeared that the relator was one 
of the sureties to the bond sued upon ; although the writ had 
been executed upon the principal and other sureties only. The 
defendants insisted under such a state of facts, the plaintiff could 
not recover. ‘The objection was overruled by his Honor, upon 
the ground that the relator was not sued in this action. There 
was a verdict for the plaintiff, and the defendants having failed to 
obtain a new trial, appealed to the Supreme Court. 


Kelly and Dargan, for the defendants. 
Strange, for the plaintiff. 


Battie, J. It cannot now be denied that the relator, ina 
suit upon an official bond, made payable to the State or to an of- 
ficer of the State, is the real plaintiff in the cause. It was so ex- 
pressly decided in the cases of State v. Lightfoot, 2 Ire. Rep. 
306, and McLlaughlin v. Neil,3 Ire. Rep. 294, and we are not at 
liberty to dispute their authority. That being established, it fol- 
lows as a necessary’consequence that the objection made by the 
defendants to the recovery in this suit is fatal. If the suit were 
against all the obligors in the bond, of whom the relator was one, 
it would be directly within the principle that a man cannot sue 
himself, either alone or with others. Pearson v. Nesbit, 1 Dev. 
Rep. 315, Can it make any difference that the relator did not 
include himself in the suit? We think not, because his right to 
sue depends upon the fact that the bond was in effect delivered to 
him, or that a contract was made with him, which could not be, 
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as he could not either by himself or with others, deliver the bond 
to. himself, or contract with himself. Justices v. Bonner, 3 Dev. 
Rep. 290. 

But it is contended by the plaintiff’s counsel that the objection 
was not open to the defendants upon the pleadings, and could not 
be taken at the trial. We do not see why, as it appeared upon 
proof of the bond, and was besides expressly admitted that the 
relator was one of the obligors. ‘The objection could not be taken 
by a plea in abatement, because the defendants could not give 
the plaintiff a better writ. It did not appear in the declaration, 
and therefore no demurrer could be put in. If good at all, it 
must have been taken on the trial upon the general issue, when it 
appeared in the evidence. That the relator should not be per- 
mitted to sue at law in such a case will appear to be placed not 
more upon a technical than upon a substantial difficulty, when it 
is recollected that ‘he is equally liable with the,other sureties for 
the officer’s defaults, and that in case of the insolvency or removal 
from the State of one or two of them, it might be almost impossi- 
ble at law properly to adjust the loss among the solvent or remain- 
ing sureties. ; 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 


JEREMIAH W. SAMPLE vs. THOMAS WYNN. 


A plaintiff in an action of slander, is entitled to give in evidence, in chief, his general 
character. 
(The case of McCauley v. Birkhead, 13 Ire. 29, cited and approved.) 


Tats was an action on the CASE FOR SLANDER, in charging the 
plaintiff with bestiality. ‘The pleas upon the record were—gen- 
eral issue—justification—stat. limitations—accord and satisfac- 
tion and confidential communication. 

On the trial, before SaunpEers, Judge, at Perquimons, on the 
last Spring Circuit, the plaintiff, after the examination of several 
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witnesses, offered to prove a good character for himself ; but this 
testimony being objected to, was ruled out. ‘The defendant offered 
no evidence. As to the testimony ruled out, his Honor charged 
the jury that he had excluded the evidence of character, because 
all men were presumed to have a good character, until the contra- 
ry appeared ; that they were to take the plaintiff as a man of good 
character. 

‘The jury found a verdict for the plaintiff, assessing his dam- 
ages at fifty dollars ; whereupon the plaintiff’s counsel moved for 
a rule to show cause why a new trial should not be granted ; 
the rule was discharged, and the plaintiff appealed. 


Heath and Jordan, for the plaintiff. 
W. N. H. Smith and Jones, for the defendant. 


Nasu, C. J. Upon the trial of this case, the plaintiff offered 
evidence to prove that his general character was good. This evi- 
dence was ruled out by the Court, upon the ground that all men 
were in law, presumed to have a good character until the contrary 
appeared. The jury therefore were instructed to consider the 
plaintiff as a man of good character. That the defendant may 
show the bad character of the plaintiff in mitigation of damages 
is not denied, and it is equally undoubted that to rebut such evi- 
dence the plaintiff may show his general character to be good ; 
but it is denied that such evidence can be given in chief, because 
the law presumes every man to have a good character. The 
question is a vexed one, both in this country and in England. 
Thus Mr. Starkie 2nd Vol. on Evi., p. 216, in an action of slander 
imputing dishonesty to the plaintiff, who was the defendant’s ser- 
vant, the plaintiff may prove his good character before it is im- 
peached by the defendant, by any evidence. On the next page 
he lays it down as a general rule that the plaintiff cannot go into 
such evidence to increase his damages until evidence has been 
given to impeach it. On page 218, Mr. Starkie says, it has been 
even held that where the defendant has attempted to impeach the 
general character of the plaintiff on cross examination of his wit- 
nesses, and has palpably failed, that the plaintiff cannot call wit- 
nesses to his good character. The case cited by him is that of 
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King v. Francis, 3 Esp. Cases, 116, before Lord Kenyon. It 
was but due to that eminent and able Judge, that the dissent of 
“the author should be expressed with great modesty, and so if is. 
His language is, “‘ It may be doubted whether this is not carrying 
the general doctrine too far.’’ Mr. Stephens, in his Nisi Prius, 
3d Vol. 2578, says that testimony of the general good character 
of the plaintiff cannot be given in evidence in the first instance. 
In Mr. Starkie’s treatise on slander the contrary is held, pages 77 
and 86. If we turn to the treatises of eminent American junsts, 
we find that the doctrine is proclaimed as settled. That in ac- 
tions of slander the plaintiff’s general character is in issue, and 
therefore evidence showing it to be good or bad, and consequent- 
ly of much or little value, may be offered on either side to affect 
the amount of damages, 2d Green. Ev. 280. The character of 
Mr. Greenleaf’s: treatise on Evid@nce stands very high, and his 
doctrine is sustained by the Supreme Court of New York, in 
Gilman v. Lowell, 8 Wendall, 578. ‘‘ The character of the 
‘plaintiff is a proper subject of investigation in ascertaining the 
amount of damages which he is entitled to recover.’’ We think 
that in the clash of authority we are at liberty to look to the rea- 
sons which support the opposite sides. It is a general rule recog- 
nized by all writers, that ia civil proceedings, unless character be 
put directly in issue by the nature of the proceedings, evidence of 
the general character of neither party is admissible, but when it is 
so put in issue, it is competent. In what case can the nature of 
the proceedings bring a case more decidedly under the exception 
implied in the rule than it does in this? ‘The nature of the crime 
charged upon the plaintiff is of the most odious character, the 
preferring of which is calculated to banish the individual charged 
from the ordinary intercourse of his fellow man, to brand him 
with an offence more odious than that which drove Cain into the 
wilderness, and made him a wanderer upon the face of the eartb. 
The very charge involves his character, and that directly to the 
full amount of all he holds dear on earth. No case can be im- 
agined in which the necessity and propriety of such evidence is 
more demanded. ‘The crime charged is detestable—and there is 
but one witness to the foul deed. In such a case, how can the 
purest man that lives shield himself from the effects of malice or 
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revenge, if not permitted to resort to such evidence? But in this 
case the defendant has put on the record a plea of justification. 
Is fiot the general character of the plaintiff a matter of important 
inquiry to the jury in doing justice to the parties? The action of 
slander is founded on the alleged damage done to the plaintiff, 
and the malice of the defendant. Where the words spoken 
are in themselves actionable, the law implies malice ; but the 
amount of damage, to a variety of circumstances, the repetition of 
the words by the defendant, the time and place and manner of 
their utterance, all these are legitimate objects of proof on the 
part of the plaintiff. Why should not his general character aid 
him? Is the woman of prostituted character entitled to the same 
measure of damages as one who is pure and upright, and whose 
character is unstained by crim@or suspicion of crime? Is not the 
defamation of such, an cvidetihe of deeper and more aggravated 
malice on the part of the defendant? It is said in answer that 
the law presumes the character to be good until the contrary be 
shown. Suppose this case ; two actions are brought by two dif- 
ferent females against the same defendant for words charging each 
with incontinence. ‘The one is pure and upright—the other a 
common prostitute. The defendant, as in this case, pleads the 
general issue and a justification, and upon the trial offers no evi- 
dence. The same jury tries both cases ; the evidence of charac- 
ter is not offered, because it is known the Court will reject it. 
What is the jury todo? Why both stand in law before them as 
persons of good character, and the jury must give to the prostitute 
the same amount of damages, a8 to the plaintiff of irreproachable 
character. Would not common sense and common justice revolt 
at such a result? 

The view taken above, of the rule in question, is fortified by 
what fell from the Court in McCauley v. Birkhead, 13 Ire. 29. 
It was an action on the case for seduction, in which the Court 
ruled that it was competent for the plaintiff, the father, to give in 
evidence the character of his own family, upon the ground that 
the plaintiff was entitled to ask for damages not merely to the 
amount of the value of the services of his daughter, but for such 
an amount as will compensate him, as far as dollars and cents 
can, for a parent’s injury, and to punish the defendant. In con- 
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clusion the Court say, character is. not brought into questien,ex- 
cept upon the inquiry as,to damages. ‘‘ Evidence of gertieral 
character is not admissible except in those actions where the jiry 
may in its discretion give exemplary damages.”” In such cases, 
to regulate their discretion, juries should be put in possession oi 
all the circumstances connected with the transaction ; and among 
these certainly is the general character and standing of the plain- 
tiff. ‘The action of slander is one in which the jury may give 
exemplary damages. 

I know it is said that hard cases are the quicksands of the law. 
This is true when particular cases are attempted to be withdrawn 
from the operation of the law, because they are hard ; but it can- 
not apply in laying down a general rule of evidence, by which 
all cases coming under its operation, are to be governed. We 
cannot in this case state the principle more plainly or fully than it 
is stated in McCauley’s case. In an action of slander the jury g 
may give exemplary damages, and to regulate their discretion, the , 
plaintiff is entitled to give in evidence, in chief, his general char- 
acter. 

The testimony offered was improperly rejected, and the plain- 
tiff is entitled to a venire de novo. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 








STATE ez rel. T. WILLIAMS, CHAIRMAN, &c. vs. E. C. LINDSAY. 


By the Act of 1844, a right of action accrues to the Chairman of the Board of Superin- 
tendents of Common Schools, against the sheriff, for failing to pay over the school tax 
on the Ist day of November, in each and every year; and if the Chairman neglects to 
bring such action at that tifne, he is himself liable to an action, on his official bond. 

(Vide Lindsay, Chairman, &c. vy. Dozier, ante 275.) 


Tuts was an action of DEBT, tried before his Honor, Judge 
SaunpeErs, at Currituck, on the last Spring Circuit. 
Upon the trial in the Court below, the material facts attending 
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whigh are sufficiently set forth in the opinion delivered by this 

the plaintiff, on an intimation,of his Honor, submitted to, 
it ; and after a motion for a new trial, which was refused,” 

he appealed to the Supreme Court. 





Pool, Smgth and Jordan, for the plaintiffs. 

Heath and Fines, for the defendant. 

Nasu, C. J. The main question involved in this action is 
decided in BH. C. Lindsay, Chairman, §c. v. Dozier and oth- 
ers, (ante 275.) It is there decided that the bond of the sheriff, 
Dozier, did cover the tax laid for the benefit ‘of the Common. 
School fund in the county of Currituck. The present action is 
brought on the official bond of the defendant Lindsay, as a for- 
mer Chairman of the Board @ Superintendents of the Common 
Schools in Currituck county. The Act of 1844, in the 6th sec., 
after pointing out the duty of the Sheriff in relation to the Com- 
mon School tax, proceeds, ‘‘ and for breach of said céndition by the 
sheriff, the Chairman of the Board of Superintendents shall have 
the same remedies against him and his sureties as are given to the 
County Trustee for collecting the ordinary county taxes: ex- 
cept that his right of action shall arise on the first day of No- 
vember in each and every year.’”? The defendant Lindsay was 
appointed Chairman in February 1848, and he brought the pre- 
ceding action against the sheriff Dozier and his sureties, the writ 
bearing test at November Term, 1849. According to the Act of 
1844, a cause of action against the sheriff for not paying over the 
tax of the preceding year accrued to him on the first of November 
1848, and he ought then to have brought his action. But he 
failed to do so under the apprehension that he could not make a 
recovery on the bond given by Dozier. For this breach of duty, 
he rendered himself liable to this action. We think however, 
that the plaintiffs are entitled to but nomigal damages. In the 
case against Dozier referred to, Lindsay, the defendant here, has 
recovered to the use of the county school fund of Currituck, the 
same sum for which he is sued in this action. Both actions are 
brought for the benefit of the same fund, and if the sum really due 
is gecovered in the first, it cannot be recovered a second time. As 
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it-has suffered, and will suffer no real damage by the failareof 
the defendant to bring his action at the proper time, the plai 
who sue in behalf of the committee of the Common Schoo 











entitled to nominal damages only. » ‘ 
Per Curiam. Nonsuit set aside, and a. venire de novo 
awarded. 
, 


DEN. ex dem. HARDY AND BROTHER vs. SAMUEL SIMPSON. 


A debtor, and those who by a fraudulent d im under him, after a sale by the sher- 
iff under execution, do not hold possession ersely, so that a purchaser at the sale 
made by the sheriff, cannot transfer the estate, after he has the sheriff’s deed. 

After one’s land has been sold for the payment of his debts, he is looked upon as a tenant 
at sufferance—a mere occupant, unless he is able to show, that for some cause or other, 
the sheriff’s sale did not pass his estate. 


Tis was an action of EJECTMENT, tried before SaunDERS, 
Judge, at Spring Term, 1853, of Chowan Superior Court. 

The lessors of the plaintiff deduced title from one William R. 
Skinner, by sheritf’s deed, under executions against said Skinner. 
One Miles Wright had purchased at the sheriff’s sale, and had 
subsequently conveyed to the lessors. For the purpose of estop- 
ping the defendant from denying the title of William R. Skinner, 
the lessors of the plaintiff gave in evidence a certified copy of a 
deed in trust from William R. Skinner to James C. Skinner, and 
also a deed from James C. Skinner to the defendant. ‘‘ The 
lessors of the plaintiff further proved, that at the time of execut- 
ing the deed from Miles Wright to them, the lands in dispute were 
in possession of one Abram Bonner, who had been let into posses- 
sion and held under James C. Skinner for that year; that previ- 
ously thereto, the said William R. Skinner had left the premises, 
and surrendered them up to James C. Skinner the trustee, who 
had taken possession pursuant to the deed to him, and had put 
the said Bonner in possession as his tenant, and the said Bonner 
was then in actual possession.’’ . 





ve 
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~The defendant insisted that the plaintiff could not recover for 
sevéral reasons, two of which only are material to be noticed 
hte ; 1, because the deed from Miles Wright conveyed no title, 
for the reason that the lands were then in the adverse possession of 
Abram Bonner as tenant for James C. Skinner; 2, because the 
legal title was in the defendant Simpson. 

His Honor instructed the jury that the plaintiff was entitled 
to recover; unless the deed in trust was bona fide and effectual to 
transfer the property to James C. Skinner ; that the said deed 
was, from its own provisions, fraudulent and void, unless the_pre- 
sumptions against it were expelled, and that.no evidence had been 
offered to rebut the presumption of fraud. 

The jury rendered a verdict for the plaintiff; the defendant 
moved for a new trial, which being refused, he appealed to the 
Supreme Court. * 


Heath, for the plaintiff. 

As to the adverse possession of Bonner, it is submitted that the 
possession of a fraudulent vendee is not adverse to a purchaser 
clothed with a creditor’s rights, so as to prevent such. purchaser 
from transferring his interest: the deed and the possession both 
are fraudulent and void, and cannot be set up to defeat the title 
conveyed by such purchaser. James C. Skinner was such a 
vendee. Bonner claimed under him, and showed no considera- 
tion. He is therefore in the same condition as Skinner the trus- 
tee, and his title and possession cannot be set up as bona fide, and 
for valuable consideration. If it be said the law implies he was 
to pay a reasonable rent, the answer is—the implication may be 
good between the parties ; as to creditors and purchasers, the con- 
sideration is matter of proof. Claywell vy. McGimpsey, 4 Dev. 89. 

W. N H Smith, contra. 


Pearson, J. The deed of trust from W.R. to James C. 
Skinner having been found to be fraudulent, James C. and his 
tenant Bonner stand in the shoes of the debtor William R. Skinner; 
and the question is, does the debtor, after a sale by the sheriff un- 
der execution, hold possession adversely, so that a purchaser at the 
sale made by the sheriff, cannot transfer the estate after he has the 
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sheriff’s deed? Is the debtor, or those who by a fraudulentdeed 
claim under him, so in the adverse possession that the purchaser 
at the sheriff’s sale acquires a ‘bare right,’’ which he caniiot 
transfer, because in the language of the statute of Hen. 8, he has 
but a ‘‘ pretence of title?’’ 

Such has never in this State been considered to. be the relation 
of the parties. After a man’s land is sold for the payment of his 
debts, he is looked upon in the light of a tenant at sufferance, a 
mere occupant, unless he is able to shew that for some cause or 
other the sheriff’s sale did not pass his estate ; and the purchaser 
who has the sheriff’s deed is looked upon as the owner of the 
estate, as one who acquires not a mere right, but an estate in pos- 
session, Which he can sell and dispose of by an ordinary deed 
without the formality of making an actual entry, as upon one 
who had committed an abatement, or disseisin, or an intrusion. 

The other points need not be discussed ; in fact, they are giv- 


en up. 


Per Curiam, Judgment affirmed. 





JOHN A. MEADOWS vs. WILLIAM SMITH. 


If A. agrees with B. to furnish him a flat boat, of a certain description, by a time and 
for a price certain, A. has a right to employ another to do the job for him, and if the 
boat is furnished according to contract, B. is bound to Pay | for it, however much A. 
may make by the operation. 


Tus was an action of assumpsir, tried before Manty, Judge, 
at Jones, on the last Spring Circuit. ‘The declaration contained 
three counts: 1, for goods sold and delivered ; 2, on a special 
contract ; 3, for work and labor done. 

It appeared in evidence that in January, 1846, the defendant 
contracted to pay the plaintiff $250 for a flat boat of 250 barrels 
burden, to be finished by the plaintiff by the Ist of May, 1846; 
the boat when finished to be sent for to Newbern by the defend- 
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ant. It further appeared that the plaintiff had the boat construct- 
ed in the sliipyard of Messrs. Howard, Pittman, & Co., of New- 
bern, he paying them $225 for their work ; and that at the time 
of making such contract, the name of the defendant was not 
known to the builders, they contracting entirely with the plaintiff 
and receiving their price from him in advance. It was also shown 
that the boat was finished about the 15th of April, 1846, and was 
launched on the last day of that month, all complete, also that it 
possessed the qualities contracted for. ‘The boat has remained at 
the shipyard where it was launched up to the present time, and is 
now rotten and decayed. 

It further appeared in evidence, that the ship-builders had con- 
sented to the use of their names by the plaintiff in a former suit 
for the price of this boat, brought against the defendant, which 
resulted in a nonsuit, but they knew nothing more about the suit. 
And it was shown that the defendant had admitted the receipt of 
a letter from the plaintiff in August 1846, asking for a settlement 
for the flat boat, and that he refused to pay because, as he alleg- 
ed, it was not finished in time, according to the contract. 

His Honor charged the jury, to inquire from the evidence 
whether a contract, such as that declared on, had been made by 
the defendant with the plaintiff; whether the place of delivery 
was the harbor of Newbern, and the time the Ist of May ; and if 
so, whether the plaintiff had the boat then and there finished, 
ready to deliver, and failed to do so only in consequence of the 
non-attendance of the defendant. In such case, the plaintiff was 
entitled to recover the contract price with interest from the Ist of 
May. ‘The jury were further instructed by his Honor, that no 
other notice or demand was necessary than such as had appeared 
in evidence. 

There was a verdict for the plaintiff. Rule nisi for misdirec- 
tion ; rule discharged, and the defendant appealed to the Su- 
preme Court. 


J. H. and J. W. Bryan, for the defendant. 
No counsel for the plaintiff in this Court. 


Pearson, J. It could not be told that this case now before us, 
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is the same as that which was before us in June, 1851, 12 Ire. 
19, except from the fact, that the names are the same, and the 
subject of controversy is the price of a flat boat built in Newbern, 
by Howard, Pittman, & Co. 

Then the case, as presented by the evidence, was that of an 
agent, who, in the name of his principal, made a contract with 
certain ship-builders for the buiding of a flat boat of a certain de- 
scription, and by a certain time, for the price of $225. Now, 
this case, as presented by the evidence, is that of one who agrees 
to furnish another with a flat boat, of a certain description, by a 
certain time, for the price of $250; and to enable him to do so, 
engages certain ship-builders to build a flat boat for him, at the 
price of $225, which he pays to them at the time without dis- 
closing to the ship-builders for whom the flat is intended ; and 
they accordingly build the boat of the proper description, and 
have it launched all complete by the time agreed on. But the 
defendant for whom the plaintiff had procured the boat to be 
built, refuses to accept it and pay to the plaintiff the price agreed 
on. The right of the plaintiff to recover in the case as now pre- 
sented, iS too clear to talk about; and we can conceive of no 
other reason which induced the defendant to appeal, unless it was 
to show how much a law suit can be changed during the progress 
of its prosecution. We presume that the defendant’s reason for 
not accepting the boat was because he imagined he had been ill 
treated by the plaintiff, who was to furnish him the boat at $250, 
and had procured it to be built for $225, and that it was not 
right for the plaintiff to make $25 by the operation. However 
this may be, the defendant had agreed to give the plaintiff $250 
for a boat of the description agreed on, and as the boat was ready 
for him all complete by the time, he was bound to take it and 
pay for it, according to his contract. 


Per Curiam. Judgment affirmed. 
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STATE vs. SAMUEL P. PERRY. 


The relationship of a juror to the prisoner, whether by consanguinity or marriage, is a 
good cause of principal challenge on the part of the State, but such relationship must 
be within the ninth degree. 

The great grandmother of the juror and the grandmother of the prisoner were sisters :— 
Held, that the juror is within the prescribed degree, and was properly rejected. 

The jury, after they were empannelled, went, in a body, under the care of the sheriff, a 
mile and a half into the country for recreation; were kept together, no one was per- 
mitted to speak to them, nor were they permitted to speak to avy one, and upon re- 
turning, they immediately retired to their room :— Held, there was no improper con- 
duct in this, nor was it a separation of the jury. 

The Court below is the exclusive judge whether a witness understands the obligations 
of an oath, and has intelligence sufficient to give evidence. 

It is not the duty of the officer prosecuting for the State, to examine, on a criminal trial, 
all the witnesses who were present at the perpetration of the act. 

If it appears that an order for a special venire was obtained, and that the jurors attended, 
it is not necessary that the record should positively shew, that the writ was issued by 
the Clerk of the Court. It will be presumed that the writ did issue. 

To constitute a legal jury under the Act of 1836, ch. 35, sec. 17, it is not necessary that 
any jurors should be summoned under the special venire. The prisoner hasa right to 
the full benefit of the order of the Court directing a special renirc, and if the order has 
not been obeyed, it would be a good objection to the Court’s proceeding on the trial ; 
if however, the prisoner selects his jury, without objection on that ground, it is a 
waiver of it. 

It is not necessary to the legal constitution of a Grand Jury, or their legal transaction of 
business, that an officer should be appointed to wait upen them. It is convenient and 
proper that they should have such an officer, and when a constable is appointed, he 
must take the prescribed oath—but not so with the sheriff, who being a sworn officer 
of the Court, can properly attend on the Grand Jury without such oath having been 
administered to him. 

(The cases of State v. Martin, 2 Ire. Rep. 101, and State v. Tilghman, 11 Ire. Rep. 
513, cited and approved.) 


Tis was an indictment for muRDER, tried at Spring Term, 
1853, of Wake Superior Court, before his Honor Judge Battery. 

The facts of the case are sufficiently set forth in the opinion 
delivered by the Court. 


G. W. Haywood, Miller and P. Busbee, for the defendant. ~ 
Attorney General, for the State. 


Nasu, C. J. The prisoner, through his counsel, has assigned 
several reasons to show that he is entitled to a venire de novo. 
The first is for an alleged error in the Court in setting aside a 
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juror, on the challenge of the State, as of being of kin to the 
prisoner. The great grandmother of the juror Ray, was the sis- 
ter of the grandmother of the prisoner. Lord Coke says that re- 
lationship is a good cause of principal challenge, ‘‘ no matter how 
remote soever, for the law presumeth that one kinsman doth fa- 
vor another before a stranger.”” Thomas’s Coke, 3 vol. 518. 
Mr. Chitty, in the 3 vol. of his Criminal Law, lays down the 
same doctrine, with the exception that the relationship must be 
within the ninth degree, although it is by marriage ; and Mr. 
Blackstone, 3 vol. of his Commentaries, 360, declares the rule to 
be as stated by Mr. Chitty. In this case, the juror Ray was with- 
in the prescribed degree related to the prisoner. From the grand- 
mother were three degrees, and from the great grandmothe? four, 
making in the whole seven degrees, which was a cause of princi- 
pal challenge on the part of the State, and the juror was proper- 
ly rejected. 

The second reason assigned, was the alleged improper conduct 
of the jury. This consisted in the jury’s going on Sunday after 
they were empannelled, a mile and a half into the country for 
recreation. It is stated in the bill of exceptions, that they went 
in a body under the care of the sheriff, that they were kept to- 
gether and no one spoke to them, nor did they speak to any one, 
and upon their return they immediately retired to their room. It 
, was argued before us, as if this was a separation of the jury. 

This is not so. A separation of a jury is the departure of one or 

more jurors from their fellows, or the whole of the jurors depart- 

ing from each other. But here there was no separation, no de- 
parting of any of the members of the jury from their fellows ; 
they kept together in one body during the whole time they were 
absent from the court room after receiving the charge of the Judge, 
and were in the care of the sheriff. The law does require that 
Mthe jury, after being charged with the prisoner, shall be kept to- 
© gether in one body, but it nowhere directs where they shall be 
- kept. Nothing is more common, than for a jury, in a protracted 
trial where many days are consumed in its investigation, to retire 
under the charge of an officer to some private room to procure such 
refreshments as may be necessary, or to sleep at night. While 
therefore they do keep together, either in a house or in the open 
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air, and hold no converse with any one, their being at the one 
place or the other, can have no effect upon their verdict—they 
have violated no duty. In this case, they went into the open 
field—it was the Sabbath day—no business was transacting. 'T'o 
require them to remain shut up in the jury room the whole day, 
would be imposing upon them an unreasonable burthen, no way 
required by the interest of the prisoner, or subserving the ends of - 
justice ; on the contrary, by the slight recreation they did take, 
they were the better fitted to recommence their arduous and re- 
sponsible duties on the Monday following. In truth, the reasons 
addressed to us for a venire de novo, would, with much more pro- 
priety, have been addressed to the Court below for a new trial. 
Upon*the question here involved, the case of Tilghman, 11 Ire. 
513, is a very strong one. ‘Three different members* of the jury 
several times separated themselves from their brother jurors, when 
they had retired to their room after the Judge’s charge. Notes 
were thrown out by them from the window, and persons were ad- 
mitted into the room—one a black man to carry them refresh- 
ments, and the others children to see their parents, and one held 
converse with a person not a juror, on the outside of the jury 
room door. The fifth exception was ‘‘ because there was a sep- 
aration of the jury, and other irregularities practiced by them be- 
fore they returned their verdict.’? ‘The case was ably and fully 
argued on behalf of the prisoner, and all the authorities bearing 
upon the question brought to the notice of the Court. The ex- 
ception was overruled, and the Court declare, “‘ we take this po- 
sition: if the circumstances are suchas merely to put suspicion 
on the verdict, by showing not that there was, but there might 
have been undue influence brought to bear on the jury, because 
there was opportunity and a chance for it, it is a matter within 
the discretion of the presiding Judge,’’ which we have no right _ 
to interfere with. It is admitted that this is a strong case, but 


the law, and applies as well when there is such a separation 
the jury, as when they, as in this case, kept together and tooka » 
walk for recreation. But in the case before us there is not only no 
evidence of any tampering with the jury, but its impossibility is 
shown by the fact stated, that no one held intercourse with them, 
nor they nor any member of their body with any one. There 
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can be no ground even of suspicion of improper conduct in this 
particular. If the fact be that improper influence was brought 
to bear upon the jury, as that they were fed at the charge-of the 
prosecutor, or the defendant, or if they be advised and solicited 
how their verdict ought to be, or if they hear evidence in the jury 
room which was not offered and heard on the trial, we should not 
hesitate to direct a trial de novo, upon the ground that there had 
been no trial in contemplation of law. 

The third and last ground taken in behalf of the prisoner is, 
that the Court erred in setting aside the daughter of the prisoner, 
as a competent witness to go to the grand jury, upon the ground 
that it was the duty of the Attorney General to have before the 
Court every one who was present at the commission of the of- 
fence, and that the prisoner was entitled to have all such persons 
examined before the petit jury. Before the bill of indictment 
was sent to the grand jury, the witness was brought before the 
Court by the State to ascertain her competency. Upon this ex- 
amination she was set aside by the Court, “‘ because she did not 
appear to understand the obligations of an oath, and had not in- 
telligence sufficient to give evidence.’’ Of these things the Court 
below was the exclusive judge, nor indeed is there any objection 
on that ground. But still it is insisted under the authority of 
Holden’s case, 3 Car. & Payne Rep. 606, that the State was oblig- 
ed to produce, and put her upon the witness stand. This objec- 
tion was raised in Martin’s case, 2 lre. Rep. 101, and the case 
of Holden was reliedon. It was duly considered, and the rul- 
ing there denied to be law, the Court declaring <¢ it has neither 
principle nor practice in this State to support it.”’ The ground 
upon which the Court acted is fully sustained in many cases. 

Several reasons in arrest of judgment, have been filed in this 
case. The first is, ‘that it does not appear from the record that 
iy writ for a special venire facias was issued to summon jurors.”’ 
e record does not, it is true, positively show that any writ 
issued by the Clerk of the Court, but it does show that the 
order was made and the jurors did attend, for there is no sugges- 
tion in the reasons assigned of a want of jurors, nor any such 
suggestion in the argument. Under the maxim omnia presumun- 
tur, &c., we must presume that the writ did issue. But to con- 
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stitute a legal jury under the Act of 1836, ch. 35, sec. 17, it is 
not necessary that any juror should be summoned under the spe- 
cial venire. The prisoner has a right to the full benefit of the 
order of the Court directing a special venire, and if the order has 
not been obeyed, it would be a good objection to the Court’s pro- 
ceeding on the trial ; if however the prisoner selects his jury with- 
out objection on that ground, it is a waiver of it. ‘There was here 
no want of triers, and they may, for aught disclosed to us, have 
been summoned de circumstantibus. 

The second reason assigned is, that it does not appear that any 
officer was duly sworn, and took the oath prescribed by law for a 
constable attending on a grand jury. It is admitted that the sher- 
iff waited on the grand jury. He was the person in law upon 
whom that duty properly devolved. ‘The objection is, that the 
oath prescribed in the Act of Assembly to be taken by a constable 
when detailed to wait on a grand jury, was not administered to 
the sheriff. We know of no law requiring it to be done, and 
there is good reason why it should be administered to the one and 
not to the other. ‘The sheriff is an officer of the Court, anda 
sworn officer—a constable only becomes so as the officer of the 
grand jury, upon taking the oath prescribed by the Act. But it 
is no way necessary to the legal constitution of a grand jury, or to 
their legal transaction of any business coming before them, that 
any officer should be appointed to wait upon them. It is conve- 
nient and proper that they should have such officer, and when a 
constable is so appointed he must take the prescribed oath. The 
reasons in arrest of judgment are overruled. 

The Court is of opinion that there is no error in the judgment 
of the Superior Court, and that it was warranted by the record, 
and directs that this opinion be certified to the Superior Court of 
Wake, that the judgment may be carried into execution. 


Per Curiam. Judgment affirmed. 


sd ‘. 
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DEN ex dem. WILLIAM JOHNSON AND WIFE vs. BAILEY SWAI 


A plaintiff in ejectment, who pending the action takes possession of the premises, cannot 
further maintain it; but such fact must be alleged in some proper form, as by plea to 
that effect, ‘‘ since the last continuance.’’ 

A tenant in common can bring ejectment, when there is an actual ouster. 


Tis was an action in EJECTMENT, tried at Fall Term, 1852, 
of Washington Superior Court. The plaintiff showed title in 
right of the feme lessor, (she having intermarried with the other 
lessor,) to one undivided moiety of the premises, as tenant in com- 
mon with the defendant. The defendant offered to show, that 
the lessors of the plaintiff, since the last term of the Court, had 
entered upon, claiming one moiety of the premises, taken posses- 
sion of, and had remained until the trial on a portion of the lands 
sued for, but less than one half, and were excluded from the re- 
mainder by the possession of the defendant. His Honor, Judge 
MANLY, rejected the evidence, for the reason that there was no 
plea on which it could be offered. 

The jury returned a verdict for the plaintiff; whereupon the 
defendant’s counsel moved for a new trial, upon the ground that 
there was error in the directions to the jury, and in refusing to 
admit the testimony offered by the defendant ; which motion was 
refused. Judgment upon the verdict, and the defendant appeal- 
ed to the Supreme Court. 


Heath, for the defendant, 
W. N. H. Smith and H. A. Gilliam, for the plaintiff. 


Pearson, J. Admitting it to be true, that a plaintiff in eject- 
ment, who pending the action takes possession of the premises, 
cannot further maintain it, we fully concur with his Honor that 
the Court can take notice of no fact unless it be alleged in some 
proper form, so that issue may be taken on it. Here there was 
no plea, and of course no issue to which the evidence offered was 
relevant. 

But suppose there had been a plea ‘since the last continu- 
ance’’, the evidence offered would not have supported the allega- 
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tion put in issue, for there was a part of the premises of which 
the defendant retained possession, and:from which he “ excluded 
_ the plaintiff,” consequently as to that part the plaintiff still had a 

right to maintain his action. A tenant in common can bring 
ejectment, when there is an actual ouster. 


Per Curiam. Judgment affirmed. 


W. L. RHODES, TO THE USE OF E. W. JONES vs. JOHN B. CHESSON, et al. 


Though, by statute, payment of a bond may now be pleaded, and anything agreed to be 
received in satisfaction will amount to payment, if the agreement be executed, so that 
the thing becomes at once the property of the obligee, yet it is otherwise of. a verbal 
agreement to deliver at a future day, in which case the rule of the common law, eo 


ligamine, quo ligatur &c., applies. 

Where the terms of a verbal agreement are ascertained, its construction, like the con- 
struction of a written contract, is matter of law for the Court. 

(The cases of Festerman v. Parker, 10 Ire. 474; and Young v. Jeffreys, 4 Dev. & Bat. 


216, cited and approved.) 


Tuts was an action of DEBT, originally commenced by war- 
rant, and carried by successive appeals to the Superior Court of 
Washington county. , 

On the trial, before his Honor Judge Manty, at June Term, 
1853, the plaintiff exhibited in evidence a bond executed by the 
defendants, and proved its due execution. ‘To sustain the plea of 
payment, the defendants introduced one James E. Rhodes, who 
testified that after the bond became due, and before suit, he had 
a conversation with the plaintiff Rhodes, and that the plaintiff stat- 
ed, that he had borrowed notes of the defendant, J. B. Chesson, 
and that he was to pay him again in notes, and that the bond 
now in suit, was to be one of them. The amount borrowed of 
Chesson was proved to be upwards of $200. At the time these 
notes were borrowed, no note or obligation in writing was given, 
and the bond now in suit was then due. 

His Honor was of opinion that the substance of the agreement 
thus concluded, was that the plaintiff became indebted to the de+ 
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fendants, upon borrowing the notes in question, to the amount of 
the notes less the amount of the one in suit, and the effect there- 
fore was, the extinguishment or payment of said note. Upon 
this intimation of the opinion of his Honor, the plaintiff submit- 
ted to a nonsuit. Rule for a new trial—rule discharged, where- 
upon the plaintiff appealed to the Sepreme Court. 


W. N #H. Smith, for the plaintiff. 
Heath and Hines, for the defendants. 


Pearson, J. The only question is the construction of the 
contract, and we are to take the terms as stated by the witness. 
His Honor was of opinion that the legal effect was a payment of 
the bond sued on. We have come to a different conclusion. 

At common law a bond could not be discharged except by an 
instrument under seal, eo igamine quo ligatur. 

The statute of Ann allows the plea of “‘ payment.’’ Payment 
may be made either in money, or in money’s worth ; but to 
amount to a payment, the thing must be done, the money must 
be paid, or the thing taken as money must be passed so as pre- 
sently to become the property of the other party. A promise or 
undertaking to pay either in money or other thing, is not a pay- 
ment ; the contract is executory, whereas payment is executed, a 
thing done. 

When the plaintiff borrowed of the defendant the $200 worth 
of notes, the contract was, that he was to return the amount so 
borrowed in notes, and ‘‘ the bond now sued on was to be one of 
them.’’ It is not stated what credit was given, whether a month, 
six months, or a year ; but as a matter of course, there was some 
credit. This isa necessary implication from the nature of the 
transaction ; for why borrow notes, if the plaintiff had at the time 
other notes, and was then and there ready to repay in such notes? 
Say the credit was five days, the contract is executory, and the 
effect of it is, that the defendant relied on the promise of the 
plaintiff to repay at a future day in other notes, of which the 
bond now sued on was to be one. No difference is made between 
the bond and the other notes. If the understanding was that the 
bond was to be handed over presently as part payment, why is it 
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left on the same footing with the other notes in which the repay- 
ment was to be made? The bond was then due, why was it not 
handed over at the time? or, if the plaintiff did not have it with 
him, why was it not understood that it should be considered as 
then paid over, and be handed to the defendant as soon as conve- 
nient? According to the tewns of the agreement, the bond was 
put on the same footing with the other notes, and there is no more 
reason for saying the contract was executed in regard to it, so as 
to amount to a payment, than there is for saying the same in re- 
gard to the other notes. 

If there had been any doubt as to the terms of the agreement, 
it would have been proper to leave the question to the jury, with 
the necessary instructions ; but the evidence as set forth in the 
record left no question of fact open ; and we agree with his Hon- 
or that it was his duty to put a construction on the agreement, the 
terms being fixed by the evidence. Questions of constriction are 
to be decided by the Court ; and it makes no difference whether 
the agreement is written or verbal. Festermany Parker, 10 Ire. 
474; Young v. Jeffreys, 4 Dev. & Bat. 216. 


Per Curiam. Nonsuit set aside, and venire de novo 
awarded. 


SOLOMON H. SAMPLE vs. JAMES W. BELL. 


A slave was hired for a year to A., who agreed that he would not remove the slave out 
of the County: A. ordered him toa place beyond the County; on his way, he was 
directed by his owner not to go out of the County unless compelled by force. The 
slave remained for a fortnight, and then obeyed the order of A. :—Held, That the 
conduct of the owner was an unlawful interference with the rights of A., for which he 
was liable to damages. Whether it amounted to a conversion, Quere? 

(The case of Twidy v. Saundersun, 9 Ire., 5, cited and approved.) 


THs was an action on the casE, with a count in TROVER— 
pleas, general issue—statute of limitations. It was in proof on 
the part of the plaintiff, that the defendant, living in Washington 
county, and owning a slave named Jerry, in the beginning of the 

















JUNE TERM, 1883. 339 





Sample v. Bell. 





year 18———, hired Jerry for that year to one Ray, on the terms, 
among other things, that he was not to be carried out of Wash- 
ington county. A few weeks thereafter, Ray hired out Jerry for 
the residue of the year to the plaintiff, with a like restriction, that 
he was to remain in the county of Washington, and at the same 
time made known to him, that the slave had been in like man- 
ner hired out by the defendant. 

It further appeared that afterwards, and during the year, Jerry 
and other slaves, who had been hired by the plaintiff, were seen 
by defendant in the streets of Plymouth, which is in Washington 
county, on their way to work at a shingle swamp of the plaintiff, 
in Martin county, and defendant was told by Ray, who was then 
present, that plaintiff had applied to him to have the restrictions 
removed in regard to Jerry, but that he had refused to do so; 
and thereupon defendant told Jerry, who was not far from him, 
‘that he was not to go out of the County, unless compelled or 
forced to go out,’’ and did not otherwise interfere with him. 

It further appeared that Jerry did not then proceed on to Mar- 
tin county, but remained in Washington several weeks ; he was 
afterwards put to work in Martin, before the expiration of the 
year of hire. ‘ 

lt was insisted for the defendant, that the acts done by him did 
not amount to a conversion of Jerry ; also that he had the right 
to give such directions to Jerry, they being in conformity with 
the terms of the bailment. 

These points were reserved, by consent of parties, by his Honor, 
Judge SaunpErs, before whom the case was tried, at Tyrrell, on 
the last Spring Circuit; and it was agreed that if his Honor should“ 
be of opinion with the defendant, a nonsiit should be entered. 
There was a verdict for the plaintiff. Afterwards, his Honor be- 
ing of opinion that*he restriction upon carrying the slave out of the 
County, was not such a condition, as that its violation by the 
hirer justified the owner in interfering with the slave, and that 
the order by the owner as master, and the obedience of the slave, 
although for a moment, was such an injury to the rights of the 
plaintiff, as entitled him to damages, though only nominal, gave 
judgment for the plaintiff. From which judgment the defend- 


ant appealed. 
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Smith, for the defendant, 
Heath, Hines and Gilliam, for the plaintiff. 


Barrie, J. The terms of the contract, by which the defend- 
ant hired his.slave Jerry to Ray, from whom the plaintiff got him, 
are not all set forth in the bill of exceptions ; but it is stated that one 
of them was, that the hirer should not carry the slave out of the 
county of Washington. ‘The question is, whether that stipula- 
tion is to be treated as a condition, the breach of which put an 
end to the contract, and authorised the defendant to retake his 
slave, or whether it is to be regarded as a mutual, independent 
covenant or promise, for the breach of which the defendant might 
sue and recover whatever damages he had thereby sustained. In 
stating this to be the question, we assume that the conduct of the 
defendant towards his slave, Jerry, in the streets of Plymouth, 
was an unlawful interference with the rights of the plaintiff, (as 
we think it was,) unless the contract of hiring had been put an 
end to, by the intention of the plaintiff to take the slave out of 
the County. We are of the opinion, that the stipulation in ques- 
tion cannot be treated as a condition, because such a construction 
would make the contract operate very unequally between the par- 
ties ; as for instance, if the plaintiff had, the day after the hiring, 
carried the slave out of the County, and kept him out of it for a 
week, the defendant could have retaken him, and yet have 
claimed the whole amount of the hire for the year. But suppose 
it were to be taken as a condition to defeat the estate or interest of 
_ the plaintiff, the forfeiture had not been incurred at the time of 
the alleged unlawful interference of the defendant, for at that 
time the slave had not been carried out of the County. 

The true construction of the stipulation, is to consider it.a mu- 
tual, independent promise, because it went to‘a part only of the 
consideration on the other side, and on breach of it, may be paid 
for in damages. Platt on Cov., 90, (3 Law Lib., 40.) 2 Steph. 
N. P., 1072. In acase which came before this Court, Twidy 
v. Saunderson, 9 Ire. Rep. 5, the owners sued the hirer for the 
breach of a similar stipulation, and recovered substantial damages. 
Without deciding whether the conduct of the defendant complain- 
ed of, amounted to a conversion, so as to sustain the count for 
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trover, we hold that it was an unauthorised interference with the 
rights of the plaintiff, and entitled him to recover on the second 
count for the tort. ‘The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 





DEN ex dem. WILLIAM F. BAXTER vs. ISAAC BAXTER. 


If a conveyance of land be made to A. and B., and the deed delivered to A. without the 
knowledge of B., and he upon information thereof from A., dissents therefrom, noth- 
ing passes to him by the deed, and he cannot maintain ejectment. 

Whether the whole vests in A., or the deed is inoperative as to a moiety, Quere? 

(The case of Respass v. Latham, ante 138, cited and approved. ) 


Tuts was an action of EJECTMENT, tried at Spring Term, 
1853, of Currituck Superior Court, before SaunpErs, Judge. 

The lessor of the plaintiff shewed title under a deed to him- 
self and the defendant, and made the other necessary proof. 
The defendant offered to show that he, the defendant, paid the 
purchase money for the land, and that he took the deed in the 
joint names of himself and the lessor, the lessor knowing nothing 
of the bargaining for the land, of the taking of the deed, nor of 
the payment of the money, until these facts were communicated 
to him by the defendant ; also, that when they were so commu- 
nicated, the lessor refused to have any thing to do with the trans- 
action. Upon exception, this evidence was ruled out. A verdict 
and judgment were then rendered for the plaintiff, and the de- 
fendant appealed to the Supreme Court. 


Heath, with whom was Hines, argued :— 
1. If a deed be to éwo, and one dissent, the entire interest is in 
him who assents, 2 Spence’s Eq: 351 ; Small vy. Marwood, 9 B. 
& Cress. 307 ; Browell v. Reed, 1 Hare 435. See also Haw- 
kins v. Kemp, 3 East..410; Cooke v. Crawford, 13 Sim. 96. 
Hence the deed vested the entirety in the defendant. 
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2. Whether this be so or not, still the plaintiff cannot recover, 
for want of delivery, Respass v. Latham, ante 138 : the legal ti- 
tle is in either the grantor or the defendant. The plaintiff dis- 
sented, and therefore, to render the deed valid so as to pass any 
title, there must be another delivery. 

Smith, contra. 


Battie, J. ‘The testimony offered by the defendant to show 
that when the plaintiff’s lessor was informed of the purchase of 
the land in question, and of the deed therefor taken in the joint 
names of the defendant and himself, he repudiated the transaction, 
and refused to have any thing to do with it, was competent to 
show that he had disagreed to it, and therefore that as to him the 
deed had become void. A deed may be delivered to a stranger 
for the use of the grantee, or bargainee, and as it may be to his 
advantage, his acceptance of it will be presumed until the contra- 
ry appears ; but as it may also be to his prejudice, or whether to 
his prejudice or not, he is not bound to accept it ; he may disa- 
gree to it, and then it will become inoperative. Preston’s Ed. of 
Shep. Touch. 70, (30 Law. Lib. 142.) Respass v. Latham, 
ante 138. Cases in which it would be to the prejudice of a 
grantee or bargainee to accept the delivery of a deed, may be 
readily imagined ; e. g. he may have a better title by descent, or 
under another deed, or the land may have been purchased for 
him without authority at too high a price, or the deed may have 
conditions inconvenient or burdensome. Surely under circum- 
stances like these, he would be at liberty to disagree to a deed ac- 
cepted for him by a stranger without his consent. The principle 
is the same where a deed is made to two persons, and delivered to 
one without the knowledge of the other. ‘The latter may, upon 
being informed of it, disagree to it, and the deed as to him will 
be void. Whether his share will, upon such a disagreement, ac- 
crue to the other grantee or will return to the grantor, it is not ne- 
cessary for us to decide. Preston’s Ed. of Shep. Touch. wi su- 
pra. 4 Leon. 207. 

If the testimony offered in this case, had proved to the satisfac- 
tion of the jury what was proposed to be proved by it, the plain- 
tiff’s lessor would not have been entitled to recover. It was 
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therefore error to reject it, and the judgment must be reversed 
and a venire de novo ordered. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 


DOE ex dem. ENOCH COBB vs. JAMES M. HINES. 


However untechnical and ungrammatical a deed may be, yet it may be valid, if its words 
declare sufficiently and legally the party’s intention. Therefore, where by a very 
informal deed, A. ‘‘ in consideration of good will and affection for his son-in-law H.,”’ 

| gave him certain slaves, and then followed this clause: “I also appoint H. agent of 

the following property, to wit,’’ (mentioning certain slaves,) ‘and the following 

tracts of land,”’ (describing them,) ‘‘to be to use and benefit of my daughter C.,” 

&c.:—It was held, that the intention to give the land to the daughter being plain, the 

deed might operate as a covenant to stand seised, either to the use of H. as trustee 

for C., or to the use of C.; and quacumque via, the title had passed from A., and he 
could not recover in ejectment against H. 

(The cases of Bronson v. Paynter, 4 Dev. & Bat. 393; Armfield v. Walker, 5 Ire. 
580; Springs v. Hawks, ibid, 30; Davenport v. Wynne, 6 Ire. 129; Brooks v. Rat- 
cliff, 11 Ire. 321 ; and Kea v. Robeson, 5 Ire. Eq. 373, cited and approved. ) 

[Tus was an action of EJECTMENT, tried at the Spring Term, 
1853, of Wayne Superior Court, before Manty, Judge. The 
’ y pe ’ 5 
pleas were—not guilty—statute of limitations. 
The lessor of the plaintiff, upon the intermarriage of the de- 
fendant with his daughter, Cartha, had executed to him a paper 


writing, of which the material words were as follow : 


<< Know all men by these presents that I, Enoch Cobb, for the 
inconsideration of the good will, favor and affection that I bear 
to Rewards my son and law James: M. Hines, I give to the said 
James M. Hines the following negroes, &c. In witness whereof 
I hereunto set my hand and seal this 23 February 1839. 
(Signed) E. COBB, [srat.] 


I also place and set over and appoint James M. Hines agent of 
the hereafter named property, to be to use and benefit of my 
daughter Cartha, and the lawful heirs of her body to them and 
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their successors, to wit, Patsy, Winny, Ellick, little Kedar, Abram 
and Smithea, and the following tracts of land [describing them] 
in witness whereof I hereunto set my hand and seal this 23d day 
of February 1839. 

Witness (Signed) E. COBB, [seat.]’’ 


A. G. Jernican, 
his 
Tuomas * Dat. 

mark 


In May, 1852, the lessor of the plaintiff demanded of the de- © 
fendant possession of said land, and upon his refusal to surrender 
possession of the same, this action was commenced. 

Cartha, named in the paper writing, died some two or three 
years before the suit was instituted, leaving three children surviv- 
ing her, and now living. Said paper writing was duly acknowl- 
edged at the November Term, 1840, of Wayne County Court, 
and has been duly registered. 

Upon the case agreed, from which the above is an extract, 
the Court gave pro forma judgment for the plaintiff, and the de- 
fendant appealed to the Supreme Court, 


Moore, for the defendant. 

1. The consideration here is what is commonly called good, 
being that of blood. It appears on the face of the deed and is 
therefore sufficiently declared. 2 Saund. U. & T. 81; 7 Rep. 
133 ; Bedell’s case ; 2 Wilson Rep. 22 ; 2 Roll Abr. 782 pl. 3; 
2 Shep. Touch. 512. 

2. There being no valuable consideration, the words operate as 
a covenant to stand seised. ‘The words of a deed may be trans- 
posed so as to give it validity, where thg intent that it should ope- 
rate is manifest. Kea v. Robeson, 5 Ire. Eq. 373; 1 Shep. 
Touch. 87; Smith v. Packhurst, 3 Atk. 136. The words here 
may be transposed thus, ‘‘'The hereafter named property [is] to 
be to the use and benefit of my daughter Cartha, &c., and I 
place and set over and appoint J. M. H. agent of the same,’’ or— 
connecting this part of the deed with the other—‘“‘ Know all men 
&c. that the hereafter named property, of which I place and set 
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over and appoint J. M. H. agent [is] to be to the use of my 
daughter &c.”’ 

Both bargains and sales, and covenants to stand seised, ope- 
rate to transfer the legal title by virtue of the Statute of Uses. 
The only difference between them is in the consideration. Hence 
a deed may operate to make both kinds of assurance: as, if A. 
covenant that in consideration that B. is his son, he shall have a 
certain tract of land for life, and that C. has paid $100, he shall 
have itin fee. Burton on Real Prop. s. 145; 1 Rep. 145; 1 
Shep. Touch. 221. 

The covenant must be by words de presenti, and the words of 
this deed are such, clearly. Do these words make a covenant? 
A covenant, ‘is the agreement or consent of two or more, by 
deed in writing, whereby one of the parties doth promise to the 
other that something is done already, or shall be done afterwards.”’ 
1 Shep. Touch. c. 7, p. 160 et seg. and notes 9 & 10; Platt on 
Cov. (3 L. Lib.) A deed poll may create them as effectually 
as an indenture. 1 Shep. Touch. 162. ~ 

No formal words are necessary to create either a bargain and 
sale, or a covenant to stand seised. 2 Saund. U. & T. 49, and 
79, 80. In the latter, the word covenant is not necessary. Por- 
dage v. Cole, 1 Saund. Rep. 319. “Agreed between A. & B. 
that B. shall pay A. a sum of money for his lands on a particu- 
lar day ;’’—thesé words amount to a covenant by A. to convey 
the lands, and are words of the future. So if the words had 
been ‘¢ It is hereby witnessed that A. has paid B. $100, and A. 
is to have a certain tract of land—or a certain tract of land is to 
be the property of A.;’’ these words make a covenant de presenti, 
and raise a present use which the statute executes. If one at 
common law assigns a chose, though nothing passes, it is a good 
covenant, Bac. Abr. Cov@Letter A. ; Siegnoret v. Noguire, 2 
Ld. Ray. p. 1242; Frontin v. Small, 2 id. p. 1418. Assigna- 
vit makes the covenant. If A. make a deed to B. in these 
words—“ I have in my custody one writing obligatory, being the 
property of B. in which &c., and I will be ready at all times, 
when required, to redeliver the said writing to the said B.’’—this is 
a covenant by force of the words—ZJ will be ready at all times 
fc. Roll’s Abridg. 519. Covenant that A. shall have a piece 
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of land for five years is a good lease. 1 Shep. Touch. 161 e¢ 
seq. and notes 9 & 10. Covenant with one that if he marry my 
daughter he shall have my Jand ; from the time of marriage he 
shall have it, 2, Shep. Touch. 512: or—that one shall have my’ 
land, it is a good bargain and sale ; 2 Shep. Touch. 514, et seq. 
Covenants are to be always taken most strongly against the cove- 
nantor, and most in advantage of the covenantee ; and according 
to the intent of the parties. 1 Shep. Touch. 166. 

If the words had been: “‘ The hereafter named property in 
consideration of five dollars is to be to the use and benefit of my 
daughter and the lawful heirs of her body ’’-—the conveyance 
would have been good as a bargain and sale. Therefore if blood 
is inserted in lieu, the deed becomes a good covenant to stand 
seised, 2 Shep. Touch. 511 ; 1 id. 224. See cases cited, 2 Saund. 
U. & T. 79, 80, and the cases cited in note. See also Bronson 
v. Paynter, 4 D. & B. 393; Armfield v. Walker, 5 Ire. 580 ; 
McAllister vy. McAllister, 12 id. 184; Brooks v. Ratcliff, 11 id. 
321 ; Davenport v. Wynne, 6 id. 129; 1 Shep. Touch. 82—86 
et seg. and n. 94 at p. 92; Parkhurst v. Smith, Willes Rep. 332. 

If the covenant is not with Mrs. Hines, it is with the trustee, 
her husband, and the consideration of marriage, which extends 
to him, and of blood which extends to his wife, is sufficient to 
vest the estate in him, for her use ; 2 Shep. Touch. 523. And 
this makes him both trustee and tenant by the curtesy. 

J. H. Bryan and Wright, contra. 


Yaeeme, J. The deed under which the defendant claims, 
and by virtue of which he “seeks to defeat the recovery of the 
plaintiff’s lessor, is, as must be admitted, very informal.. It is 
untechnical, ungrammatical, and totally at variance with all the 
recognized rules of orthography, and y@it may be valid, if «« there 
be sufficient words to declare clearly and legally the party’s mean- 
ing.” 2 Black. Com. 298. Itis our duty now to inquire wheth- 
er the words contained in this deed be sufficient to enable us to 
pronounce what is the party’s meaning. It may facilitate our in- 
quiries to recur to fundamental principles, and ascertain what 
rules have been established by the sages of the law, for the con- 
struction of deeds.) The three following given by Blackstone in 
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his Commentaries, (2 Black. Com. 379,) and supported by many 
authorities both before and since his day, will be sufficient for our 
purpose. ‘These rules are : 

Ist. ‘¢ That the construction be favorable and as near the minds 
and apparent intents of the parties as the rules of law will admit. 
For the maxims of the law are, that verba intentioni debent inser- 
vire; and benigne interpretamur chartas propter simplicitatem lai- 
corum. And therefore the construction must also be reasonable, 
and agreeable to the common understanding.’’ 

2nd. “ That quoties in verbis nulla est ambiguitas ihi nulla ex- 
positio contra verba fienda est ; but that, where the inéention is 
clear, too minute a stress be not laid on the strict-and precise sig- 
nification of words; nam qui haeret in litera, haeret in cortice. 
And another maxim of law is, that mala grammatica non vitiat 
chartam ; neither false English nor bad Latin will destroy a deed.’’ 

3rd. ‘‘ That the construction be upon the entire deed, and not 
merely upon disjointed parts of it. Nam ex antecedentibus et 
consequentibus fit optima interpretatio. And therefore that every 
part of it be, if possible, made to take effect, and no word but 
what may operate in some shape or other. Nam verba debent 
intelligi cum effectu, ut res margis valeat quam pereat.’’ See 
Smith v. Parkhurst, 3 Atk. Rep. 135. Preston Ed. of Shep. 
Touch. vol. 1, p. 87. Bronson v. Paynter 4 Dev. & Bat. Rep. 
393. Armfieldv. Walker, 5 Ire. Rep. 58. Davenport v. Wynne, 
6 Ire. Rep. 129; Kea v. Robeson, 5 Ire. Eq. Rep. 373, and 
Brooks v. Ratcliff, 11 Ire. Rep. 321. 

Now if we apply these rules and the principles plainly deduci- 
ble from them, to the deed under consideration, we think that the 
intention of the parties may eagily be ascertained from the words 
which they have employed.) In the first part of the instrument, 
the donor gives, in language which admits of no doubt, certain 
slaves to his son-in-law, declaring that he so gives them because 
of the good will, favor and affection which he bears towards him. 
He then proceeds, ‘‘ I also place and set over and appoint James 
M. Hines, (the defendant, his son-in-law,) agent.of the hereafter 
named property, to be to the use and benefit of my daughter 
Cartha, and the lawful heirs of her body to them and their suc- 
cessors, to wit’’ &c., naming certain slaves, and the tract of land 
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now in dispute. The defendant’s counsel contends that these 
words contain, in substance and effect, a covenant by the plain- 
tiff ’s lessor, to stand seised to the use of his son-in-law, or of his 
daughter, the defendant’s wife ; that the consideration is either 
expressed in the deed, by means of the reference to that recited 
in the first part, or that it is implied from the relationship of the 
parties apparent in the deed ; that the relationship, whether of 
consanguinity to the daughter, or affinity to the son-in-law, is a 
good consideration, sufficient to raise an use, and that therefore 
the deed is effectual to transfer the land either to the daughter or 
son-in-law ; and in either case, the plaintiff’s lessor cannot re- 
cover. For these positions the counsel cites the following, among 
other authorities :—Bac. Abr. tit. Cov. Letter A. Platt on Cov. 
3, (3 Law Library.) Bedell’s case, 7 Rep. 40. 2 Saund. on 
Uses and Trusts, 81. Milbourne v. Simpson, 2 Wils. Rep. 22. 
2 Pres. Shep. Touch. 512, (31 Law Lib.) The counsel for the 
plaintiff’s lessor on the other hand, contends that the words re- 
lied upon by the defendant are unmeaning, that no covenant is 
expressed, and that none can be implied, because it would be re- 
pugnant to the idea of an agency in the son-in-law, that no suffi- 
cient consideration appears to raise a use either to the daughter or 
son-in-law, and that the instrument is therefore void and of no 
effect ; and he cites in support of his argument Co, Litt. 49, ., 
and Springs v. Hawks, 5 Ire. Rep. 30. We think that it is 
clear that the plaintiff’s lessor intended to give to his daughter 
and the heirs of her body, or to his son-in-law for the use of his 
daughter and the heirs of her body, the land and slaves mention- 
ed in the second part of the instrument in question. This ap- 
pears plainly from the fact, that having given certain slaves to his 
son-in-law in the first part of the deed, he commenced the second 
part with saying, ‘‘I also place &c. James M. Hines agent of the 
hereafter named property, to be to use and benefit of my daugh- 
ter Cartha’’ &c. What could he mean, if he did not intend his 
daughter to have the use of the property which he proceeds to 
enumerate? ‘The authorities cited clearly show that no particular 
words or form of expression are necessary to create a covenant. 
They show that the relationship of the parties, appearing on the 
face of the deed, is sufficient to manifest the consideration and 
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raise an use ; and that relationship by affinity to a_ son-in-law 
js a good consideration ; why then cannot the deed operate ac- 
cording to the intention of the covenantor? The parties to the 
deed are certain, the property intended to be conveyed is certain ; 
and yet we are told that because the son-in-law is appointed agent 
instead of ¢rustee for the daughter, or because he stands between 
the father and his daughter, the property cannot go to her usé.| 
To this objection we give an answer in the grave and emphatic 
language of Lord Chief Justice Willes, in the case of Smith v. 
Packhurst, before referred to: ‘‘ Another. maxim is, that such a 
construction should be‘made of the words of a deed, as is most 
agreeable to the intention of the grantor ; the words are not the 
principal thing in a deed, but the intent and design of the grantor ; 
we have no power indeed to alter the words, or to insert words 
which are not in the deed, but we may and ought to construe the 
words in a manner the most agreeable to the meaning of the 
grantor, and may reject any words that are merely insensible. 
These maxims my Lords, are founded upon the greatest authori- 
ty, Coke, Plowden, and Lord Chief Justice Hale ; and the law 
commends the astutia, the cunning of Judges in construing words 
in such a manner as shall best answer the intent ; the art of con- 
struing words in such a manner, as shall destroy the intent may 
shew the ingenuity of, but is very ill becoming a Judge.’? An 
instance of this astutia is given by Blackstone, 2 Com. 298, when 
he says that by the grant of a remainder, a reversion may well 
pass and e converso. {In the deed before us the intent of the fa- 
ther to give property to the use of his daughter is plain, and that 
intent may be effectuated, by construing the word agent to mean 
trustee, and it may be so construed without doing much violence 
to its proper meaning ; for a trustee is in some sort an agent to 
manage property for the benefit of another. 

We think that we can do this, and that we ought to do it, and 
thus escape the condemnation pronounced upon Judges who exer- 
cise their ingenuity in construing words so as to destroy, instead 
of to give effect to the intention of parties as manifested in their 
deeds. Whether thesoperation of the deed was to vest the legal 
estate in the defendant in trust for his wife and her heirs, or 
whether she took = legal esvate so as to give him a life estate as 
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tenant by thé curtesy, the lessor of the plaintiff cannot recover. 
The judgment in favor of the lessor must therefore be set aside, 
and judgment of nonsuit be entered according to the case agreed. 


Per CurtaM. Judgment accordingly. 


ENOCH COBB rs. JAMES M. HINES. 


No technical words are necessary in a bill of sale or a deed of gift of slaves :—Held, 
therefore, That in a deed of gift, words appointing ‘‘H. agent”? of certain slaves “ to 
the use of C,”’ constituted a valid gift to H. as trustee for C. 

(The cases of Fortescue v. Satterthwaite, 1 Ire., 566—Mc Allister v. Mc Allister, 12 Ire., 
184—and Respass v. Lanier, 8 Ire. Eq., 281, cited and approved.) 


Tuts was an action of DETINUE, in which the grantor, in’ the 
paper writing forming a portion of the statement of the case im- 
mediately preceding this, sought to recover the slaves mentioned 
in the second part of that paper writing, and their increase. The 
parties are substantially the same in both cases, and the Reporter 
refers to the former statement for the facts necessary to the under- 
standing of the opinion in this case. 

On the trial, at Spring "Perm, 1853, of Duplin Superior Court, 
upon a case agreed, Manty, Judge, gave judgment, pro forma, 
in favor of the plaintiff ; whereupon the defendant appealed to 
the Supreme Court. 


Moore, for the defendant. 

The slaves were delivered at the time of the execution and de-* _ 
livery of the deed. ‘The statute requiring all gifts of slaves to be 
in writing, adds nothing to the words required at common law to 
make a gift. ‘Those words which before that statute had been , | 
sufficient to make a gift accompanied with a delivery, are suffici- 
ent now, when in writing and witnessed. A declaration at the 
time of delivery that the slaves now named (being the same as 
those delivered) are to be to the use and benefit of you, or, of my 
daughter, would make a good gift at common law. In Fortes- 
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cue v. Satterthwaite, 1 Ire., 566, the words—J alin Ae cod 
confirm slave A. to B., with a delivery, was held \ : 

The conveyance is of slaves, and no considerati whateve is 
necessary ; no form is needed, it being sufficient fo’ express an in- 
tent, whether by signs or words. An agreement that .A. shall 
have a piece of land for five years, makes a*good léase. 1 Shep. 
Touch. 161, 53. One covenants’ that his house is B.’s—this is 
a gift of the house. Plow. Comm. 308; 1 Shep. Touch. 162, 
sec. 4, 165. No delivery was necessary, and the deed is good as 
a conveyance of.chattels. I ShepeTouch. 224. A bargain and 
sale may bé made of goods, &c. 

AlleestateWitl commence in presenti, unless some other defi- 
nite time is assignéd, or they be postponed indefinitely. 

Without stich construction the deed is absolutely inoperative, 
and a mere nullity ; whereas it is manifest that a beneficial in- 
terest was intended for the daughter. It was not intendeéd that 
the trustee should hold or manage for the grantor, Cobb ; but 
his agency was intended for the benefit of the daughter and her 
heirs. 

J. H. Bryan and Wright, contra. iy 

Barrie, J. This case depends upon the construction 6f the 
same deed which was before us in the action of ejectment be- 
tween the same parties, and which ‘we have alréady decifled at 
thé present term. 

In that case we held that it was the manifest intention of the 
plaintiff, to give by the deed in question, the land and slaves 
therein mentioned, to the defendant in trust for his wife, who 
was the daughter of the plaintiff; and that the words therein 
used, though untechnical and informal, were sufficient to convey 
the land ; and the question in this case is, whether they are also 
sufficient to convey the slaves. The cases of Fortesque v. Satter- 
thwaite, 1 Ire. Rep., 566; McAllister v. McAllister, 12 Ire. 
Rep., 184, and Respass v. Lanier, 8 Ire. Eq. Rep., 281, clear- 
ly show that no technical words are necessary in a bill of sale for 
slaves, and we know of no authority or principle, which makes a 
distinction in that respect between a bill’of sale and a deed of 
gift. Upon these cases then, and upon the argument in the 
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ejactintthe ‘between the present parties, we rely to support the 
conclugi Which we have come, that the plaintiff is not enti- 
tll to reeover. ‘The judgment in his favor must therefore be set 
aside,“and a judgment of nonsuit be entered according to the 


case agreed. 


PéR Cura. ™ Judgment accordingly: 


~ 
# 


DEN ez dem. JOHN BAILEY vs. TIMOTHY H. MORGAN, et al. * 


Where a sheriff sells lands under several executions, and the sale is rightful under one, 
though unlawful under the others, the purchaser acquires a good title. 

A sheriff having in his hands several executions against A. levied upon lands and other 

property for their satisfaction. One of these executions had been assigned to indem- 

nify the sheriff and two others against loss as sureties of A., and it was agreed be- 
tween the sheriff and his co-sureties, that one of them should bid off the propérty, if 
it@hould sell low, for their common, benefit ; under this agreement the land was 
bought :— Held, that the agreement was not fraudulent, or otherwise unlawful, and did 


not vitidte the sale. 

(The cases of Seawell v. Bank of Cape Fear, 3 Dev. 279; Cherry v. Woollard, \ Ire. 
438; Hattan v. Dew, 3 Mur. 260; Smith v. Kelly, ibid 507; Blount v. Davis, 2 Dev. 
19; and Smith v. Greenlee, ibid 126, cited and approved.) 


Tuts was an action of EXECTMENT, tried at Spring Term, 1853, 
of Pasquotank Superior Court, before SaunpErs, Judge. » 

On the trial, it was proved that the lessor of the plaintiff was 
the owner of the land described in the declaration, on the 21st of 
November, 1843. That upon sundry judgments, some of which 
were against the lessor alone, some against him in conjunction 
with one Joseph Commander and other persons, executions issued 
to Job’ Carver, the sheriff of said county, and by virtues of 
them he sold the interest of the lessor of the plaintiff and said 
Commander in the said land, at public sale, on the premises, to 
one John J. Grandy, who afterwards assigned his bid to one Jo- 
seph H. Pool ; and that the sheriff, by his deed, the same day 
conveyed the premise8 to said Pool. It was further shown that 
all the parties to said*executions, except three, were residents of 
Pasquotank county. 
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It was proved by the said John J. Grandy, that he, the said 
Carver and one Kinney were co-sureties for one Joshua A., Pool, 
and that to indemnify them, the said Joshua had assigned fn exe- 
cution.issued upon a judgment recovered by him against the said 
Joseph Commander alone, to one Ehringhaus, in trust for said 
Grandy, Carver and Kinney, and that said execution, as well as 
the others, was in the sheriff’s hands at the time of said sale. 
He further proved, that before the sale, it was agreed een 
himself, the said Carver and Kinney, that if the property which 
the sheriff was'to sell, and which consisted of other properfy as 
well as this now in controversy, sold low, he was to bid it off for 
the joint benefit of himself and the other sureties, and that it was 
to be left to his judgment what price he should give.’” That the 
property sold low, and he accordingly bid off this in dispute, be- 
ing the last and highest bidder, and that shortly after, with the 
consent of said Carver, he assigned his bid to said Joseph H. 
Pool, upon his paying the execution against said‘Commander, 
and directed the sheriff’s deed to be made to him ; and that he 
did not communicate any of the facts stated above to said Joseph — 
Pool, nor was the latter, as far as witness knows, informed of the 
arrangement about his bidding off the property. 

The defendants deduced title from the said Joseph H. Pool ; 
they also gave in evidence a Private Act of “Assembly, passed in 
the year 1823, the material contents of which appear in the opinion 
of the Court. 

The plaintiff contended that the sale made by the sheriff was 
void ; 1, because some of the plaintiffs in the executions under 
which the premises were sold were not residents of the county of 
Pasquotank, and the private Act of 1823. expressly excepts ‘the 

case where either the plaintiffs or defendants are not residents of 
the county ; 2, because of the combination and arrangement be- 
tween Grandy and the sheriff, by which the sheriff was interest- 
ed in the purchase made by Grandy. As to the knowledge of 
Pool of the arrangement between Grandy and the sheriff, the 
plaintiff insisted it was a fact to be submitted to the jury. His 
Honor declined submitting that matter to the jury, and reserving 
the questions of law, direcied a verdict to be entered for the plain- 
tiff, subject to the opinion of the Court upon the pointsjreserved. 
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Subsequently be directed the verdict to be set aside, and a judg- 
ment,of no to be entered. The plaintiff moved for a new 
trial, dad, failing to obtain it, appealed to the Supreme Court. 


‘Pool, for the plaintiff. 
Heath, Hines, anal W. N. H. Smith, for the defendants. 


Nasu,“€. J, The plaintiff rests his right of recovery on two 
grounds. The first is, that under the private Act of 1823, the 
galé by: the sheriff was void because made on the premises ; and 
secondly, it was void because of the agreement ta into be- 
tween the sheriff and the other parties to it. 

B the common law, no place is designated where a-sale shall 
be made of lands, as they Werg not the subject of sale under ex- 
ecution. ‘The Act of 1777 makes them liable, but points out no 
place of sale, nor time, except the notice directed. The Act of 
1794 directs at what hours sales under execution shall commence. 
‘These were all the statutory provisions on tbe subject in this State 
until’ 1820, when the Legislature directed all sales of land to be 
at the Court House of the respective counties. The Actof 1821 
altered the day of sale, and that of 1822 altered the time, but not 
the place, to the Monday of each County Court. Thus stood 
the law under the Acts of 1820-21-22. The sales were to be 
made at the Court House. At their session in 1823, they passed 
a local Act, ch. 45, sec. 10, whereby several counties, among 
which was Pasquotank, were withdrawn from the operation of 
the Act of 1822, and expressly repealing the Act of 1820 & 21, 
sq far as those counties are concerned as to the place of sale. 
Thisteft the sales of land under execution in those counties as 
at common law. The first proviso of the Act of 1823, is the one 
under which the plaintiff, as to this objection, rests his case. It 
is in these words: ‘‘ Provided that this repeal shall not affect the 
cases where either of the parties in the execution are not residents 
in the county so exempted by this Act.”’ In other words, the 
Act shall only apply to cases where both the plaintiff and defend- 
ant are residents of the county of Pasquotank, and not to those 
cases where either party is a nonresident. “The citizens of Pas- 
quotanidid not wish the sale of land under execution in that 
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county to be atthe Court House, but upon the premises. The 
Legislature however says, as to your own citizens, when they are 
alone concerned as plaintiffs and defendants, the sale shall be on 
the premises ; but when those who are not residents, either plain- 
tiffs or defendants, the sale shall be at the Court Hoyse. Several 
executions had jssued against the lessor df the plaintiff in this 
case who was a resident of the county of Pasquotank. In some, 
he was the sole defendant, in another, he and one Commander 
were defendants. In the case where the present plaintiff was the 
sole defendant, the plaintiff was John C. Ehringhaus, cashier ; both 
these parties were residents of the county of Pasquotank, and the 
execution was in the hands of the sheriff at the time of the sale, 
and the sale was made under it as well as the others. But it is al- 
leged that in some of the executions Benjamin C. Pritchard and 
B. F. Jackson and William Jones who were parties plaintiffs 
were not residents of the county of Pasquotank, and therefore 
the sale is void. In truth, the Act of 1823 repeals the Acts of 
1820-21 & 22, making the Court House the proper place of sale, 
and leaves it, so far as the county of Pasquotank is concerned as 
at common law, where the sheriff in good faith shall deem it best 
for all parties. ‘The Act of 1820 first designated the Court House 
as the proper place for such sale. The Acts of 1821 & 22 only 
altering the day of sale. Grandy v. Morris, 6 Ire. 435. But 
if it be admitted, that under the Act of 1823, the sale under the 
executions in favor of nonresidents is still, in Pasquotank, to be 
made at the Court Hoase, it does not affect the question presented 
to us under these proceedings. Here the sale was made by the 
sheriff under all the executions—and’ if one of them authorized 
the sale as made, it is valid, and the purchaser acquires a:good 
title. A misrecital in the deed from the sheriff, meeting a wrong 
execution, does not invalidate the sale, if he had in his possession 
at the time of sale, one which did authorize him to act. »Seawell 
v. Bank of Cape Fear, 3d Dev. 279. Cherry v. Woollard, 1st 
Ire. 438. Hatton §& wife v. Dew, 3d Mur. 260. 

It is further objected by the plaintiff, that the sheriff’s deed to 
Pool conveyed no title to him, as he did not purchase the land at 
the sale, but it was bid off by one John J. Grandy. The case 
discloses that.Grandy transferred his bid to Pool. ‘This he hada 
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right to do, and the deed was properly made to Joseph H. Pool. 
Smith v. Kelly, 3d Mur. 507. Blount v. Davis, 2d Dev. 19. 

It is further insisted by the plaintiff, that the sale was void by 
reason of the fraud and combination between the sheriff and 
Grandy and others. It is very certain that any fraud or combina- 
tion-between a sheriff and a purchaser which affects the sale will 
vitiate it. There was here no combination to purchase this land. 
The land with other property of a personal nature, was levied 
on to satisfy the executions ; among them was one in favor of 
Joshua A. Pool against Commander, which he assigned to the 
three individuals who entered into the agreement, and who were 
his sureties, to indemnify and secure them against loss as such 
sureties. The agreement was, that if the property sold low, 
Grandy, one of the sureties, should bid it off for the joint bene- 
fit of himself and the others. Grandy became the purchaser of 
the land in question, being the highest bidder, and the land going 
low, and afterwards assigned his bid to Joseph H. Pool, with the 
consent of the other sureties, upon his agreeing to pay the exe- 
* cution against Commander. The witness did not communicate 
to Joseph H. Pool the existence of the arrangement made be- 
tween the sureties, nor is there any evidence it was communicat- 
ed to him by any other person before he purchased. We do not 
however, in the agreement itself, see any thing that was fraudu- 
lent. In all public sales, whether made by a private individual 
as an auctioneer, or by an officer of the law as a sheriff under an 
execution, the object is to secure to the person whose property is 
sold, a fair price, and to the creditor satisfaction of his debt. Puf- 
fing or by-bidding is a fraud on the vendee as it has the effect of 
enhancing the price upon him, and any agreement not to bid, 
made for the purpose of paralyzing competition, is a fraud on 
the vendor, and vitiates the sale. Smith v. Greenlee, 2 ‘Dev. 
126. But the rule does not extend so far as to prevent several 
individuals from uniting in their biddings from any other cause or 
motive. Judge Henderson, in Greenlee’s case above, in com- 
menting upon the principle of persons entering into combinations 
at public sales, says, the rule is confined to agreements which 
have such objects in view. There is not the slightest pretence 
that any such intention was entertained by the parties to this 
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agreement, nor was any such effect produced. It was not an 
agreement not to bid against each other, but it was an agreement 
made by co-sureties that one of their number should purchase 
property at the sale, with a view to save themselves ; that they 
could do so only by getting the property low ; for if they paid as 
much for it as upon a resale they could get, they would be pre- 
cisely where they were, or indeed worse off—what they bid would 
have to be paid immediately, and it might be some time before 
they could effect a resale. _Nor can the sheriff’s being one of the 
parties to the agreement alter the principle. He was one of the 
co-sureties, and had as much right as any of the others to secure 
himself, if he could do so without injury to the plaintiff or de- 
fendant in the execution. That the parties to the agreement acted 
in good faith, and with no fraudulent design to make to them- 
selves any unfair advantage in their purchase, when the bid was 
transferred to Joseph H. Pool, it was a part of his agreement with 
them, that he should pay off the execution against Commander, 
so as to free him from any claim they had as the owners of it. 
The ground upon which our opinion is placed, renders it un- 
necessary to notice the refusal of the Judge ¢o submit to the jury, 
the question of bona fides in Pool when he purchased the bid. 


Per Curiam, Judgment affirmed. 


STATE vs. WILLIAM L. GARRETT. 


When a witness is asked, on cross-examination, whether he has not been convicted and 
punished for an infamous crime, it seems, that he is bound to answer the question. 

Where, however, such a question was put, and the Judge left to the witness to choose 
whether he would answer, and he refused, it was held, That such refusal might be in- 
sisted upon by counsel in addressing the jury, as warranting the inference that he was 
unworthy of credit. 

(The cases of the State v. Patterson, 2 Ire., 346; and Bailey v. Poole, 13 Ire., 404, cited 


and approved. ) 


Tis was an indictment for MuRDER, tried at Spring Term, 
1853, of Northampton Superior Court, before Barter, Judge. 
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On the trial, a witness for the prisoner, was asked upon his 
cross-examination by the Attorney General, whether he had not 
been indicted, convicted and wltipped, in the County Court of 
Warren, for stealing. The witness was informed by his Honor, 
that he was not bound to answer the question unless he chose to 
do so; and he declined to answer.. The Attorney General, in his 
concluding argument to the jury, insisted, although the prisoner’s 
counsel objected to his right to do so, that the witness was un- 
worthy of belief, because of his refusal to answer the questions 
propounded to him by the State. 

There was a verdict of guilty, and judgment against the pris- 
oner. Rule for a new trial—rule discharged, and the prisoner 
appealed to the Supreme Co:nrt. 


Moore and Bragg, for the prisoner, 
Attorney General, for the State. 


Battie, J. The bill of exceptions presents fairly the point, 
whether the Attorney General, after having asked the defendant’s 
witness a question tending to his disparagement or disgrace, and 
which he on that account refused to answer, had the right, in his 
argument to the jury, to infer from his silence that the witness 
was unworthy of credit. There is no subject connected with the 
examination of witnesses on a nisi prius trial, whether civil or 
criminal, upon which there seems to have been more diversity of 
opinion and practice in the English Courts, than upon the one 
now under consideration. Judges of great eminence have refused 
to permit a question tending to degrade a witness to be put to 
him. Others have permitted the question to be put, but advised 
the witness that he was not bound to answer it ; while most, but 
not all of them, have held that no inference to the discredit of the 
witness could be drawn from his refusal to answer 1 Stark. on 
Ev., 172, in note. Roscoe’s Crim. Ev.,175 Rose v. Blake- 
more, 21 Eng. C. L. Rep., 465, and the note thereto. In this 
State we consider it settled by the case of the State v. Patterson, 
2 Ire. Rep., 346, that such a question may be asked ; and the 
Court in that case were inclined to the opinion, though they did 
not expressly decide, that when the question tended only to the 
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disparagement or disgrace of the witness, but not to expose him 
to a criminal prosecution, he was bound to answer it. Whether, 
supposing him not bound to answer, any inference to his discredit 
arising from his silence can be urged in argument to the jury, is 
now for the first time, so far as we are aware, presented for the 
decision of this Court. ‘The question is one of much practical 
importance, and we have considered it with an anxious desire to 
settle it correctly. The difficulty arose in the outset, from the 
wish of the Court to protect the witness on the one hand, and on 
the other, to protect the party against whom he was called, from 
unreliable testimony. It is manifest that the only mode by which 
a complete protection can be afforded to the witness, is to prevent 
the question from being put at all. If that be not done, and he 
is protected only so far as not to be compelled to answer the ques- 
tion, his credibility will inevitably suffer some damage by liis 
silence. It will then deserve serious consideration, whether the 
slight protection still afforded the witness be sufficient to counter- 
vail the necessity which every Court must feel, of endeavoring to 
protect the parties to a cause from corrupt or suspicious testimony. 
It has been decided in this State, as we have already seen, that 
the witness cannot claim the only complete and effectual protec- 
tion, of not having the disparaging question put to him, and we 
are inclined to think with the very eminent Judges who decided 
the State v. Patterson, that it follows as a necessary consequence, 
that the witness is bound to answer. But if that be not so, and 
it is admitted that the witness may refuse to answer, we yet hold 
that such refusal is the proper subject of comment to the jury. 
It seems to us to be something very much like absurdity, to per- 
mit the manner, the appearance and the whole demeanor of a 
witness under examination, to be discussed and criticised by coun- 
sel, and yet deny them the privilege of remarking upon his re- 
fusal to answer a proper question, when that refusal may have 
more effect upon the jury than everything else relating to his 
mere demeanor. We cannot believe that such is the currect 
practice. We think that the silence of the witness under such 
circumstances, is ‘‘a fact transpiring in.the course of the trial, 
brought before the jury by one of the parties, and in relation to 
the question under investigation,’’ and is therefore a proper sub- 
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ject of remark to the jury, both by the counsel and the Court; 
see Bailey v. Poole, 13 Ire. Rep., 404. The question put by the 
Attorney General to thé witness, in the case now before us, 
could not expose him to a criminal prosecution. The only ef- 
fect it could have, was to disparage him and destroy his credibil- 
ity before the jury. And whether he was bound to answer it or 
not, we think that no error was committed by the Court in per- 
mitting the Attorney General to notice his refusal to answer, in 
the argument to the jury. 

The conclusion to which we have come upon this question, 
renders it unnecessary for us to notice the other matters set forth 
in the bill of exceptions. It must be certified to the Superior 
Court of Law for Northampton county, that there is no error in 
the record, to the end that the Court may proceed to give judg- 
ment according to law. 


Per CurraM. Judgment affirmed. 


ANTHONY BENTON vs. ROBERTSON SAUNDERS. a 


It makes no difference whether the witness to a bill of sale, for a slave, subscribes his 
name at the time of the execution of the deed, or subsequently, provided it is done 
bona fide, and before the rights of third parties have attached. 

The question of bona fides, must be submitted to the jury. 

(The case of Hardy v. Simpson, 13 Ire., 132, cited and approved.) 


Tus was an action of TRovVER for a slave, and to it the de- 
fendant had pleaded—not guilty. 

At the trial before his Honor, Judge Serre, at Rockingham, 
during the last Spring Term, it appeared that the plaintiff claim- 
ed under a bill of sale, including several other slaves, made to 
him by one Bayless Lynn, on the 23d of May, 1840, it be- 
ing Saturday before Rockingham County Court. The consider- 
ation recited therein, was one thousand dollars, but no money 
passed at that time, the real consideration being debts due by 
Lynn to the plaintiff, and risks incurred by the plaintiff as surety 
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for Lynn. Nosettlement of their accounts took. place at that time 
between the parties, nor was any credit given, as for money re- 
ceived, by the plaintiff to Lynn—the latter, as he testified, trust- 
ing to the plaintiff’s honor for a proper application of the money. 
The bill of sale was attested by only one witness, who proved 
that he had not subscribed his name as a witness until during 
May Court, 1844. It also appeared that at the time of making 
the bill of sale, Lynn was indebted to a larger amount than he 
was worth, and that several suits for debt were then pending 
against him. It was admitted that after receiving the bill of sale, 
the plaintiff had paid off debts due by Lynn—in which he him- 
self was interested—to the full value of the slaves conveyed to him. 

The defendant claimed by purchase under an execution issu- 
ing in a suit by himself against Lynn, upon a bond dated Sep- 
tember 9th, 1839, on which judgment was obtained at May 
Term, 1840, of Rockingham County Court. Upon that judg- 
ment executions had issued regularly up to February Term, 
1844. At August Term, 1846, judgment was had on a scire 
facias issued to revive the former judgment, and upon this exe- 
cutions issued regularly up to February Term, 1849. Under 
the last of these, this slave was sold, and bought by the defendant. 
The defendant further shewed in evidence a deed in trust, made 
by one Elizabeth Lynn, in 1842, conveying the slaves included 
in the bill of sale—she then owning a life estate in them—to 
Bayless Lynn as trustee to sell and pay certain debts ; and this 
deed was executed by the trustee. Elizabeth Lynn died in the 
year 1845. : 

The defendant asked the Court to charge, that the bill of sale 
from Lynn to the plaintiff was fraudulent as to‘all creditors of 
Lynn : Isély, for want of a subscribing witness at the time it was 
made, this defect not being helped by what took place in 1844 : 
2ndly, from the testimony offered by the plaintiff, if believed by 
the jury : 3rdly, if they believed that Lynn, being deeply involv- 
ed, conveyed the negro away, receiving nothing at the time, 
and estopping himself from collecting anything at law. He also 
insisted that if the plaintiff was entitled to recover anything, it 
was only the value of the negro at the time of conversion, with- 
out interest. 
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» His Honor charged the jury that the bill of sale, as it stood un- 
til it was subscribed, although good as between the parties, was 
void as to creditors ; but that, if the jury believed that the plain- 
tiff, before the subscription of the witness, and before the time at 
which defendant’s judgment was taken, had paid debts due by 
Bayless Lynn, to an amount equal to the consideratign recited, 
and that the contract of 1840 was bona fide, the plaintiff would 
be entitled to recover, and that he was not estopped by the deed 
in trust executed in 1842. His Honor declined té give the in- 
structions prayed for by the defendant, but told the jury that the 
circumstances detailed in the evidence were fit for their consitler- 
ation, and if these shewed that the object of the bill of sale was 
the hindrance of Lynn’s creditors, or the securing ef any ease to 
himself, it was fraudulent and void, and then the plaintiff was 
not entitled to recover. ‘The plaintiff had a verdict and judg- 
ment, and the defendant appealed. 





J. H. Bryan, for the plaintiff, 
Morehead and Miller, for the defendant. 


Barrie, J. The main question presented on the bill of ex- 
ceptions, arises from the refusal of his Honor to give the first in- 
struction prayed by the defendant’s counsel. The bill of sale, 
executed by Bayless Lynn to the plaintiff for the slave in question, 
on the 23rd day of May, 1840, was admitted to be good between 
the parties to it, but invalid as to the creditors of Lynn, for the 
want of a subscribing witness. It may, perhaps, be doubted 
whether it was good between the parties, since the 37th chapter, 
section 19th, of the Revised Statutes, has omitted the preamble to 
the act of 1784, (Rev. Code, ch. 225, sec. 7,)—see Bateman v. 
Bateman, 1 Murph. Rep. 97. But supposing that it was good 
between the parties, and void as to creditors, was it made good as 
to the latter by the plaintiff’s procuring it to be acknowledged 
and attested in May, 1844, before the creditors obtained a lien on 
the slave of the bargainor, and by his having it subsequently 
proved and registered? ‘The defendant’s counsel contends stren- 
uously for the negative. He insists that the deed was fraudulent 
in its operation against creditors, and was therefore void as to 








aa 
, 











JUNE TERM, 1853. 363 





Benton v. Saunders. 








them, and could not be made good by anything which the par- - 
ties might do afterwards. He insists also, that having been once 
delivered, and being effectual between the parties, it was incapa- 
ble of a second delivery ; and for these positions, he cites and re- 
lies on 2 Thomas’.Coke Lit., 235, in note m. ; Shep. Touch., 
60, and the case of Halcombe v. Ray, 1 Ire. Rep., 340. These 
authorities may, at first view, seem to support the principles con- 
tended for by the counsel, and justify him in his application of 
them to the present case ; but we think that an attentive examin- 
ation of them will show a marked difference between the cases to 
which they are applicable, and the one before us. The note in 
Thomas’ Coke «states that a deed delivered by an infant cannot 
be redelivergd, after he comes of age, but that the deed of a mar- 
ried woman may be delivered again, after she becomes discovert; 
and the reason assigned for the distinction is, that the deed of an 
infant, being only voidable, has had some effect, while that of 
the feme covert, being void, has had none. ‘This explanation is 
incomplete. It does not state the full grounds of the difference 
in the operation of the two instruments. ‘The deed of an infant, 
being voidable only, may be confirmed by him after he comes of 
age ; and if.so confirmed, its operation and effect will relate to 
the time of the original delivery. Were a second delivery requir- 
ed or admissible to give it effect, the bargainee might be injurious- 
ly affected thereby, on account of judgments and executions 
against the infant after he came of age, and before the second de- 
livery. The deed of a married woman on the other hand. is, 
because of her incapacity to make it, utterly null and void, 
and the first effect which it can have must be derived from 
its delivery after the death of her husband. It is not pre- 
tended that there is any analogy between the delivery of the 
deed-of a feme covert during and after coverture, and _ this 
case ; and we cannot see much more in the case of the infant’s 
deed, unless it be that the confirmation of it, after he comes to 
his majority, may afford some plausibility to the plaintiff’s claim, 
of giving validity to his bill of sale by the attestation subsequent- 
ly procured for it. The principle recognized by this Court in 
Halcombe v. Ray, affords a stronger argument for the defendant. 
It was the case of a deed for land, absolute on its face, but in- 
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tended: by the parties to be only a mortgage. The Chief Justice, 
Rugrin, in delivering the opinion of the Court, declares that such 
an _ ears is fraudulent and void as to creditors, because it was 
and must have been intended to deceive them. He then ex- 
presses a doubt, but does not decide, whether such a deed could 
be afterwards made good by a bona fide purchase of the full in- 
terest in the land, and a re-delivery of the deed, and ends by de- 
ciding that a mere payment of the price, on a bona fide purchase, 
could not avail to purge the original fraud, and make the deed 
good. But this principle cannot be applied to a deed, declared by 
statute to be invalid for the want of some ceremony, especially 
when the want of such ceremony must appear on the instrument 
itself. ‘There is, in the very nature of things, a difference. be- 
tween the two instruments. A deed intended as a mortgage, but 
absolute in terms, if not expressly designed to defraud third per- 
sons, must necessarily have that effect. It is constantly uttering a 
falsehood, and falsehood under such circumstances is ms " Ve- 
ry different is a bill of sale for a slave without a subscribing wit- 
ness. If not fraudulent for other reasons, the omission of such a 
witness cannot make it.so. It carries its own weakness on its face. 
It can deceive nobody. It cannot hinder, delay or defraud cred- 
itors. The statute does not declare that it is fraudulent, nor that 
it shall be considered so, but says simply that it shall not be valid; 
for fear, perhaps, that without an attesting witness, it might be 
made an instrument of fraud. If fair and bona fide in its incep- 
tion, why not permit a ceremony, not otherwise essential to its ex- 
istence, but omitted by mistake, to be subsequently supplied, be- 
fore the rights of creditors have intervened. We can see none, 
either in the nature of the instrument, or the policy of the law. 
As to the nature of the instrument, it is not a deed founded in 
fraud which can never, as is said in Halcombe v. Ray, be'puri- 
fied of its original taint ; but is rather a defective or imperfect in- 
strument, which becomes valid as soon as the defect or imperfec- 
tion is supplied. As to the policy of the law, it certainly can 
make no difference whether the witness subscribes his name at 
the time of the execution of the deed, or subsequently, provided 
it is done bona fide, and before the rights of third persons have 
attached: 'The question of bona fides must be submitted to the 
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jury, and we think it was fairly so done by his Honor upon this 
part of the case. ne 

The instructions given upon the other questions of fraud were 
also correct, being fully supported by the principles declared.in 
the recent case of Hardy v. Simpson, 13 Ire. Rep. 132, and the 
cases therein referred to. 

The plaintiff was certainly not estopped as against the defend- 
ant, by the deed in trust executed by Elizabeth Lynn to him ; 
both because there could be no mutuality in it, and an interest, to 
wit, the bargainor’s life estate passed. But if the plaintiff had 
been estopped, the defendant would have been estopped also, and 
then the plaintiff might have recovered upon his legal title as 
trustee, without adverting to the other grounds of his claim. 

The question in relation to damages has been properly aban- 
doned in this Court. The judgment of the Court below was cor- 
rect, and must be affirmed. 


Per Curiam. Judgment affirmed. 


DOE ex dem. GEORGE BOYD rvs. SAM’L C. LATHAM. 


A codicil imports not a revocation, but an addition to, or explanation or alteration of, a 
prior will in reference to some particular, and assumes that in all other particulars, the 
will is to be in full force and effect. 

The rule ut res magis valeat quam pereat, comes in aid of the general presumption, that 
one who makes a will, intends to dispose of all his property. 


Tus was an action of EJECTMENT, tried before Many, Judge, 
at the Spring Term, 1853, of Beaufort Superior Court. 

The following is the case agreed, upon which, in the Court be- 
low, judgment was entered for the plaintiff: “< It is admitted that 
George Boyd, Sen., died seised in fee of the lands described in 
the declaration in or about 1844, and that the defendant was in 
possession thereof at the time of the service of the declaration on 
him. - It is admitted that the lessor of the plaintiff is the only 
child and heir at law of said George Boyd, Sen., and is under 
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age. .. The annexed paper is a copy of the last will and testament 
of said George Boyd, and the land described therein as given to 
Almarina Boyd is the same land described in the plaintiff ’s decla- 
ration,. Before this action was brought, Almarina Boyd conveyed 
all- her estate in said lands to the defendant. The defendant and 
those under whom he claims, have been in possession of the land 
ever since the death of George Boyd. If the Court is of opin- 
ion with the plaintiff, judgment shall be given for him, for.six 
pence damages, and costs. If the Court is of opinion with the 
defendant, judgment shall be given against the plaintiff for costs. 
‘The above admissions are made only for the purposes of this suit. 
Kither party may appeal without giving bond.”’ 

The will referred to above, which the opinion delivered by this 
Court renders unnecessary to insert here at length, consisted of 
eleven items, and two codicils, by which a large estate was dis- 
posed of. By the sixth item it disposed of certain mills. By the 
seventh, the testator devised the land in dispute to Almarina Boyd. 
The first codicil, which commences, ‘‘ Codicile, I annul all and 
every word in the above will of mine, and 1 insert the follow- 
ing,’’-—changes the former disposition of the mills. 'The second, 
beginning, ‘‘ I have thought proper to make the following altera- 
* tion to my last will and testament ’’ modifies the body of the will 
as regards several negroes therein mentioned by name, and again 
makes provision about the mills. 

The other parts which are material here, will be found in the 
opinion of the Court. From a judgment for the plaintiff in the 
Court below, the defendant appealed to the Supreme Court. 


Rodman, for the defendant. 
Donnell, for the plaintiff. 


Pearson, J. George Boyd, Sen., died seised and possessed of 
a considerable estate, and left him surviving a widow and one 
child, and a good many relatives to whom he makes bequests or 
devises ; among them Almarina Boyd, to whom he devises the 
land now sued for. 

One of two.conclusions must be adopted. 1. What are called 
‘< the codicils’’ revoke the will, and Boyd died intestate, except 
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as to the “ grist and saw mills and four negroes,’’ or 2, the codi- 
cils have only the effect of altering the sixth item of the will 
which has reference to the grist and saw mill ; and the several 
items by which the four negroes that he in his last codicil directs 
to be sold, had been specifically bequeathed, and leaves the will 
in full force and effect in regard to all other particulars. 

The first is supported by the single fact that Mr. Boyd, in what 
he calls ‘‘ codicile,’’? uses these words, ‘‘1 annul all and every 
word in the above will of mine.”’ 

The second is supported by a great many facts and considera- 
tions. 1. In the body of the will these words are interlined in 
the hand writing of Mr. Boyd, ‘I annul all the sixth item above 
stated, or before stated,’’ and at the foot of the will these words 
are added by him, ‘all the interlined places in my hand writing 
to be and remain valid.’’ 2. The sixth item which has reference 
to the grist and saw mill, is the only one which in terms is alter- 
ed by the first codicil, and the general words in that codicil, which 
are relied on to support the proposition that the entire will is there- 
by revoked, are restricted by the fact of its being called a codi- 
cil, which imports not a revocation, but an addition, or explana- 
tion, or alteration of a prior will in reference to some particular, 
and assumes that in all other particulars the will is to be in full 
force and effect. 3. The first codicil presupposes the continu- 
ance of the original will by saying, ‘‘1 insert’ the following, 
&c. Insert where? Of course in the original will ; and by re- 
cognising it in the provision that the proceeds of the sales of the 
mills are to be put on interest for the benefit of ‘‘ my son George 
Boyd, who Ihave given the mills in this instrument of writing,” 
to wit, my will which I have altered, so as to give him the mo- 
ney instead of the mills. 4. The second codicil recognises the 
continuance of the will by speaking of those negroes which “I 
left to my son,’’ and one which “I left to my wife ;’’ these are 
to be sold and appropriated to the payment of my debts, and the 
account of sales to be returned to Court by ‘‘ my executors.”’ 
What executors unless the will is still in force? And in the se- 
cond section of this codicil he says ‘‘ any property that my wife 
may think proper to give up of hers, such as stock and household 
furniture, to help to pay my debts, I wish my executor to return 
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the amount of the same to Court.’’ What stock or household 
furniture had the wife except what she took under the will? 5. 
The rule, ut res magis valeat quam pereat comes in aid of the 
general presumption, that one who makes a will intends to dis- 
pose of all of his property. 6. There is a special presumption in 
this case that Mr. Boyd did not intend to die intestate as to all of 
his property except the mills and four of his negroes ; for, from 
the whole will, it is apparent that he not only intended to dispose 
of his entire estate at his death, but he was solicitous to retain the 
jus disponendi even afterwards, and to sell his mills “< for $2,000, 
and no less, on a credit of two years, the money to be well se- 
cured, and the sales returned to Court ;’’ if that price could not 
be had, then “ to rent her for not less than $75 per an., the per- 
son who rents to keep her in repair,’’ &c. And he evincesa 
general wish to retain the control and dominion over his property 
for eighteen years after his death, (when his son would arrive at 
age,) all of which is wholly at variance with the idea of an in- 
tention to revoke his will, and die intestate as to the bulk of his 
estate. 

Judgment reversed, and judgment that the defendant recover 
his cost and go “ without day,’’ according to case agreed. 


Per Curia. Judgment reversed. 








W. H. MANNING vs. AUGUSTUS JONES. EX’R., &c. 


A. miade a parol contract to purchase of B. a tract of land at an agreed price, arid B. fur- 
ther agreed that he would put certain repairs on the premises, before the first of Jan- 
uary ensuing. Afterwards, and before that day, B. delivered to A. the deed for the 
land, renewing the promise to make the repairs. The repairs not being made, A. 
brought assumpsit to recover damages, and on the trial offered to prove the agreement 
by a witness, when it was objected that the deed was the only legal evidence of the 
contract between the parties :—Held, that the proof was admissible, the deed being 

. an execution of one part of the agreement, the other having been left in parol; so that 
the proof offered was not to add to, alter or explain the deed. 

(The case of Twidy v. Saunderson, 9 Ire. 5, cited and approved.) 


Ts was an action of assumpsir, tried before SaunpERs, 
Judge, at Spring Term, 1853, of the Superior Court for Gates 




















JUNE TERM, 1853. 369 





Manning v. Jones. 





county. The pleas were—general issue—release—accord and 
satisfaction—stat. of limitations and stat. of frauds. Upon the 
question reserved, which is sufficiently stated in the opinion deliv- 
ered by this‘Court, his Honor being of opinion with the defend- 
ant, the plaintiff submitted to a nonsuit, and appealed to the Su- 
preme Court. 


W. N. H. Smith, for the plaintiff. 
Bragg, for the defendant. 


Nasu, °C. J. We think there is error in the judgment of the 
Court below. In the month of August, 1850, Augustus Jones, 
now dead, and the plaintiff entered into a parol agreement for the 
sale by Jones to the plaintiff, of a tract of land at a stipulated 
price. It was at the same time further agreed, that Jones should 
repair the plantation and houses which was to be done before the 
Ist of January, 1851, at which time the plaintiff was to be ad- 
mitted into possession. ‘The deed was executed and delivered in 
the same month of August, and at the time of its delivery, to a 
question put by the plaintiff, Jones answered he would have the 
repairs made by the time specjfed. Having failed to do so, this 
action on the case was brought. ‘The evidence to prove this agree- 
ment as to the repairs was objected to, but received by the Court 
subject to the objection. The jury having returned a verdict for 
the plaintiff, it was set aside, upon the ground that the evidence 
received was inadmissible, and a judgment of nonsuit given against 
the plaintiff. In this there is error. It is true as a rule of evi- 
dence, that where a contract is reduced to writing, parol evidence 
cannot be received to contradict, add to, or explain it. The error 
here consists in considering the evidence in this case as offered for 
either of these purposes. It was offered to set up another and 
distinct part of the contract, which never was reduced to writing. 
A contract which was ancillary to the main one, which was the 
sale and purchase of the land, and so the parties treated it ; for 
although the deed was drawn, signed and sealed at the time the 
trade was made, yet it was not delivered until some weeks after, 
and some months before Jones was bound to deliver it, and at that 
time the plaintiff asks him if he does not intend to make the re- 
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"pairs as agreed, to which he replies he did. As soon as the deed 
was delivered to the plaintiff and he received it, the title passed 
to the latter unclogged with any conditions whatever ; but it did 
not have the effect of discharging Jones from his obligation to put 
on the premises the agreed repairs. And as that contract was in 
parol, it might be proved by parol. Its existence added no new 
covenant to the deed made by Jones, nor did it contradict or ex- 
plain any one that was contained in it. The action is maintaina- 
ble upon the contract as to the repairs made at the time the deed 
was delivered. The principles decided in the case, Twidy v. 
Saunderson, 9 Ire. 5, govern this case. ‘That was an action up- 
on the case to recover the value of a negro. The plaintiff had 
hired a negro to the defendant for a year, and alleged that it was 
understood and agreed between the parties, that he was not to be 
carried out of the county. He was carried out and was killed. 
The defendant contended that the contract of hiring was reduced 
to writing, and that it contained no such stipulation. T'o sustain 
the defence he gave in evidence the note executed by him for the 
hire of the negro, in which there was no agreement such as the 
plaintiff relied on, and he objected to the parol evidence. It was 
admitted below and the opinion stained here, upon the ground 
that the hire note was not a memorial of the entire agreement, 
but was simply a part execution of it on the part of the defend- 
ant. In one case the deed was but a part execution of the agree- 
ment by Jones on his part, leaving a portion of it in parol ; and 
the admission of parol evidence to prove it does not in any respect 
add to, alter, or explain it. 


Per Curiam. Judgment reversed, and a venire de novo 
awarded. 
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. BENJAMIN RUNYON, CASHIER, vs. EDWARD W. MONTFORT. | 


An Officer of the Bank in Washington, (Beaufort county,) under cover to whom the no- 
tice of a protested bill of exchange was sent, proved that on the day after he 'reveived 
it, viz.: on the 10th of April, 1849, he sent it by mail to Newbern, under cover, to 
the defendant; that he did not know where the defendant resided, and that after 
learning from a gentleman of Washington, who had married a lady of Newbern, that 
he did not know, he desisted from further inquiry: It also appeared that in 1845, the 
defendant purchased a house and lot in Newbern, and that after that time, he spent a 
portion of each year in that place, going from his home in Onslow about the latter part 
of June, and returning in October, but that in 1849, he did not leave Onslow until the 
6th of July. With this exception, the defendant had lived from his youth up, on a 
plantation some two miles distant from Jacksonville, the county seat of Onslow, and 
that was the post-office to which his letters and papers were addressed: It further 
appeared, that during the years the defendant spent the sickly season in Newbern, 
several letters post-marked ‘“‘ New- York ’’ came to him, and were delivered to persons 
calling for them in his name, and that there was a tri-weekly mail between Newbern 
and Washington :— 

Held, That this proof failed to show that Newbern was the place of the defendant’s resi- 
dence or business, at which he usually received his letters and papers :—held further, 
That there was not sufficient diligence used by the plaintiff, in giving notice of the dis- 
honor of the bill of exchange, to bind the indorser. 

(The case of Denny v. Palmer, 5 Ire., 610, cited and approved.) 


Tis was an action of assygpsrr, against the defendant, as 
endorser of a bill of exchange. Pleas—general issue, payment 
and statute of limitations. 

The bill in suit had been protested for non-acceptance in the 
city of New-York, and the question before the Court below was 
as to the sufficiency of the notice given to the defendant. Upon 
this point the facts were as follow :—The officer of the Bank in 
Washington, under cover to whom the notice had been sent, 
proved that on the day after he received it, that is on the 10th of 
April, 1849, he sent it by mail to Newbern, under cover, to the 
defendant ; that he did not know where the defendant resided, 
and that after finding from a gentleman of Washington, who had 
married a lady of Newbern, that he did not know, he desisted 
from further inquiry. The plaintiff farther shewed by a copy of 
the deed, that in 1845, the defendant had purchased a house and 
lot in Newbern. It also appeared that after that time the defen- 
dant spent a portion of each year in that place, coming from his 
home in Onslow about the latter part of June, and returning in 
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October ; but that in 1849, he did not leave Onslow until the 6th 
of July. With this exception, the defendant had lived from his 
youth up, on a plantation some two miles distant from Jackson- 
ville, the county seat, and this latter was the post-office to which 
his letters and papers were addressed. It was also shown that 
during the years that the defendant spent the sickly season in 
Newbern, several letters, post-marked ‘‘ New-York,’’ came to 
him, and were delivered to persons calling for them in his name. 
It appeared that there was a tri-weekly mail between Newbern 
and Washington. 

It being admitted on the trial at Beaufort Superior Court, dur- 
ing the last Spring Term, that upon this state of facts, the liabili- 
ty'of the defendant was a question for the*Court, his Honor, 
Judge Man y, was of opinion with the defendant ; whereupon, 
the plaintiff submitted to a nonsuit, and appealed to the Supreme 
Court. 


Rodman, for the plaintiff, submitted the following brief : 

1. Defendant has two places of residence, and two post-offices, 
to,either of which notice would have been sufficient. 1 Am. 
Lead. Ca., 257. e 

2. Plaintiff used due diligence in making inquiry. Harris v. 
Robinson, 4 How. U.S. Rep., 336. Lowery v. Scott, 24 Wend. 
358. Bank of Utica v. Davidson, 5 Wend., 587. Bateman 
v. Joseph, 12 East., 433. Beveridge v. Burgess, 3 Camp., 262. 
5 Wend., 588. 2 Stew. & Port., 428. Robinson v. Hamilton, 
4 Stew. & Port., 91. Ransom v. Mock, 2 Hill, N. Y., 587. 

3. If after due inquiry, the residence of the indorser cannot be 
found out, a holder is justified in sending notice to the place 
where the bill is dated. 6 Smedes & Marsh, 255. 5 B. Mun- 
roe, 7. Denny v. Palmer, 5 Ire., 610. . 

Donnell and J. W. Bryan, for the defendant. 


Battie, J. It was admitted on the trial, by the counsel of 
both parties, that the liability of the defendant was a question of 
law, arising upon the facts established by the proof. Upon 
these facts two questions are presented. rst, Whether the de- 
fendant had such a residence in Newbern, as made that town a 
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proper place at which to send him a notice of the dishonor of the 
bill. Secondly, If it were not, whether the plaintiff, being igno- 
rant of the defendant’s actual place of residence, used due dili- 
gence in endeavoring to ascertain it, before he sent the notice to 
Newbern. - Another question has been raised and argued by the 
plaintiff ’s counsel before us: whether, as the bill was drawn and 
bears date at Newbern, that is not the proper place to which no- 
tice should be sent to the indorser? But without deciding whether 
that question is open to the plaintiff upon the bill of exceptions, 
we hold that it is settled to the contrary, by the opinion of this 
Court in the case of Denny v. Palmer, 5 Ire. Rep., 610. 

Upon the first question, the proof fails to show that Newbern 
was the place of the defendant’s residence or business, at which 
he usually received his letters and papers. He was born and 
raised in the county of Onslow ; and at the time when the bill 
was dishonored, and the notice thereof sent, he was a planter re- 
siding within two miles of Jacksonville, the county seat of Ons- 
low, where was kept a post-office, through which his correspond- 
ence passed. It does not appear that the plaintiff knew that he 
owned a house and lot in Newberm, or that he occupied it any 
portion of the year, and that for gat reason he sent the notice to 
that town. Indeed the contrary is to be inferred from the case. 
But if he did know these facts, he must have known also, that 
the defendant was not residing there in the month of April, when 
the notice was sent. 

The remaining question must also be decided against the plain- 
tiff. It was his duty, if he was ignorant of the defendant’s place 
of residence, to use due diligence to find it out. The necessity 
of doing this is so strong, that some delay in giving the notice will 
be excused on account of it. Bateman v. Joseph, 2 Camp. N. 
P. Rep., 461. 8S. C. in Banco, 12 East. Rep., 432. Baldwin 
v. Richardson, 1 Barn. & Cres., 245, (8 Eng. C. L. Rep., 66.) 

These cases will show further, that the only inquiry made in 
the case before us, as to the defendant’s residence, was entirely 
insufficient. (See Byles on Bills, 222, and Beveridge v. Burgis, 
3 Camp. Rep., 262.) There was a tri-weekly line of stages be- 
tween the town of Washington, where ihe plaintiff resided, and 
Newbern, to which the notice was sent. There were also several 
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persons residing in Washington, who had formerly resided in 
Newbern. The plaintiff cr his agent, Mr. Hardenburg, might 
have written to the drawer or some other person at Newbern, or 
might have made inquiries of the persons who had formerly re- 
sided there, and who therefore might have been presumed to 
have been able to give him the desired information. He did 
neither of these things, but contented himself with making in- 
quiries of a gentleman, who is not stated to have known anything 
about the inhabitants of Newbern, except from what he may be 
supposed to have derived from marrying a lady of that town. 
This was altogether insufficient, and the cases cited by the plain- 
tiff’s counsel, from Wendell’s (N. Y.) Reports, and Howard’s 
Reports of the Supreme Court of the United States, do not con- 
flict with this conclusion. In The Bank of Utica v. Davidson, 
5 Wend. Rep., 587, the Court say, “If the holder of a note is 
ignorant of the place where the endorser resides, and cannot as- 
certain it after diligent inquiry, notice sent to the place where the 
note bears date, will be sufficient. If no place appear on the 
face of the note, notice must be sent to the place where, according 
to the best information to be obtained, the endorser will most pro- 
bably be found.’’ Hence itggas held in that case, that notice 
sent to a town where the soils date, where the officers of the 
bank were told by the person who presented it for discount, the 
endorser resided, and where in fact he did reside until a few 
weeks previous to the date of the notes, was sufficient. This is 
certainly no authority for the very slight inquiry made in this 
ease. The case of Lowery v. Scott, 24 Wend. Rep., 358, re- 
lates to a notice to the drawer, and has no application to the pre- 
sent. In Harris v. Robinson, 4 Howard’s Rep., 336, it was de- 
cided, that where a note was handed to a notary for protest by a 
bank, and it did not appear whether the bank or the last endorser 
was the real holder of the note, and the notary made inquiries of 
the cashier and others not unlikely to know, respecting the resi- 
dence of the prior endorsers, and then sent notice according to the 
information thus received, it was sufficient to bind such prior en- 
dorsers. And the decision in Lambert v. Ghiselin, 9 How. Rep. 
552, was, that it was sufficient proof of due diligence to ascertain 
the residence of the indorser, before sending him notice of the dis- 
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honor of the bill, that the holder inquired from those persons who 
were most likely to know where the residence of the endorser 
was. Surely these authorities cannot be called into the aid of the 
case, where the inquiry was made of one person only, and he 
having no other means of information than that he had married a 
lady of the town to which the notice was directed. Why not in- 
quire of the lady herself, or of some one or mere of the other per- 
sons who had formerly resided in Newbern? Why not write 
to the drawer or some other person then living in Newbern ? 
Either would have been a much surer mode of obtaining the de- 
sired information, than the one adopted. ‘There is no error in 
the judgment given below, and it must be affirmed. 


Per Curiam. Judgment affirmed. 





